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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8048) 


In re MARTIN LIVESTOCK SALES, INC. P&S Docket No. 2749. De- 
cided November 6, 1962. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until it demonstrates that it is no longer insolvent. 


Mr. George A. Robertson, for complainant. Respondent pro se. 
Decision by Thomas J.'!Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.), hereinafter referred to as the 
act, instituted by a complaint filed by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
violating certain provisions of the act and the regulations there- 
under. Respondent filed an answer on September 17, 1962, in 
which it admits the facts alleged in the complaint, waives oral 
hearing and the report of the hearing examiner, and consents 
to the issuance of a specified order. Complainant has recom- 
mended that the order consented to by the respondent be entered. 


FINDINGS OF FACT 


1. The Martin Livestock Sales, Inc. stockyard, Martin, South 
Dakota, hereinafter referred to as the stockyard, is now, and 
was at all times mentioned herein, a posted stockyard subject 
to the provisions of the act. 


2. Respondent is a corporation, doing business as Martin 
Livestock Sales, Inc., whose address is Martin, South Dakota. 
Respondent is registered with the Secretary of Agriculture under 
the act as a market agency to buy and sell livestock on a com- 
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mission basis at the stockyard and as a dealer to buy and sell 
livestock in commerce for its own account, and at all times men- 
tioned herein was so registered. 


3. Respondent is insolvent. As of May 28, 1962, respondent’s 
current liabilities exceeded its current assets by approximately 
$69,837.93. 


4. Respondent, during the period of Apri] 30, 1962 through 
May 28, 1962, operated as a market agency and a dealer while 
in an insolvent financial condition. 


5. Respondent, on or about the dates and in the seven trans- 
actions set forth in paragraph V of the complaint, purchased 
livestock in commerce for its own account at various auction mar- 
kets subject to the provisions of the act, and failed to pay the 
full purchase price of such livestock. 


6. Respondent, in connection with the transactions of Feb- 
ruary 16, 1962, and February 17, 1962, referred to in paragraph 
V of the complaint, issued four checks in purported payment of 
the livestock purchased, which checks were returned by the bank 
upon which they were drawn because of insufficient funds. 


7. Respondent used funds received as proceeds from the sale 
of livestock consigned to respondent for sale on a commission 
basis at the stockyard for purposes of its own and purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to shippers, thereby endangering or im- 
pairing the faithful and prompt accounting therefore and pay- 
ment of the portions thereof due the owners or consignors 
of livestock. As of May 28, 1962, respondent’s use of shippers’ 
proceeds resulted in a deficit in respondent’s account for shippers’ 
proceeds of approximately $27,160.91. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, re- 
spondent is involvent within the meaning of the act (7 U.S.C. 
204) and has wilfully violated §§ 307, and 312 of the act (7 
U.S.C. 208, 213) and §§ 201.40 and 201.41 of the regulations 
(9 CFR 201.40, 201.41). Inasmuch as respondent has consented 
to the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 











ell 
2n- 


t’s 
aly 


rh 
ile 





LESTER MURTHA 1213 
Cite as 21 A.D. 1213 


ORDER 


1. Respondent shall cease and desist from purchasing live- 
stock in commerce for its own account and failing to pay the 
full purchase price of such livestock. 


2. Respondent shall cease and desist from issuing checks in 
payment for livestock purchased without having sufficient funds 
on deposit at the bank upon which said checks are drawn. 


3. Respondent shall cease and desist from operating as a 
market agency and a dealer while in an insolvent financial con- 
dition. 

4, Respondent shall deposit the gross proceeds received from 
the sale of livestock handled on a commission or agency basis 
in a separate bank account designated as ‘Custodial Account for 
Shippers’ Proceeds,” and maintain such account in accordance 
with the provisions of section 201.42 of the regulations under 
the act. 


5. Respondent’s registration under the act is suspended for 
a period of 30 days and thereafter until such time as respond- 
ent demonstrates that it is no longer in an insolvent financial 
condition. At the request of respondent, when it demonstrates 
that it is no longer insolvent, a supplemental order will be issued 
terminating this suspension. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 8049) 


In re LESTER MURTHA, d/b/a STONEY PIKE SALE BARN. P&S 
Docket No. 2648. Decided November 6, 1962. 


Hearing Reopened 


The hearing is ordered reopened and the proceeding is remanded to the 
hearing examiner for the receipt of additional evidence. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING HEARING 
This is a disciplinary proceeding under Title III of the Packers 
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and Stockyards Act, 1921 (7 U.S.C. 181 et seg.). The complaint 
issued by the Director, Packers and Stockyards Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture, charges that respondent, who owns and operates a live- 
stock auction market at Logansport, Indiana, “. . . in soliciting 
consignments of livestock, guaranteed to the owner or consignor 
thereof the minimum price or prices for which respondent would 
sell such livestock if consigned to respondent for sale on a com- 
mission basis at the stockyard.” The complainant alleges that by 
reason of such guarantees respondent violated section 312 of the 
act (7 U.S.C. 218) and section 201.64 of the regulations (9 CFK 
201.64) under the act. 


Respondent filed an answer denying the charges of the com- 
plaint and a hearing was held in Logansport, Indiana, May 1, 
1962. Subsequent to the hearing, the hearing examiner issued 
a report to the effect that while the evidence showed that re- 
spondent had guaranteed minimum prices to consignors the evi- 
dence did not show that such guarantees were given in the 
“soliciting” of consignments because the shippers who appeared 
as witnesses testified that they had asked the respondent to come 
to their farms to discuss the sale of their livestock. The hearing 
examiner concluded that there is inherent in the word “solicit” 
the concept of “. . . origination, invitation and approach by the 
one who solicits.” He cited a list of cases in support of this 
view. Accordingly, he proposed dismissal of the proceeding. 


Complainant filed exceptions to the report. Complainant objects 
to the hearing examiner’s proposed dismissal of the proceeding. 
Complainant also appeals rulings by the hearing examiner ex- 
cluding evidence by complainant intended to show that the prac- 
tice complained of violates section 312 of the act. 


It is true, of course, that both the complaint and section 201.64 
of the regulations speak of the price guarantee as being a breach 
of the act and regulations when made “in soliciting consign- 
ments.” The gravamen of the complaint, however, is not the 
soliciting which respondent is free to do, but the guaranteeing 
of a price when doing so. Hence we do not believe that the very 
narrow meaning of the word “solicit” as applied in criminal 
prosecutions should control here. Most of the cases cited by the 
hearing examiner deal with “soliciting” as a crime or as a viola- 
tion of law of some kind. But even in the field of criminal prose- 
cution there are such cases as People v. Rabinovitz, 97 N.Y.S. 
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2d, 260, 262 (1950), in which an unlicensed person was held to 
solicit bail bonds by holding himself out to be in the bail bond 
business although those in need of bail bounds sought him out. 
From the record here, it is unquestioned that respondent went 
to see the livestock at the shippers’ farms in the instances testi- 
fied to by the shippers and offered a guaranteed price. Naturally 
he was interested in getting the livestock consigned to his auction 
market for sale. We think that respondent was “soliciting” con- 
signments of livestock within the meaning of the regulations 
when he went to see the livestock at the shippers’ farms and 
offered the guaranteed prices even though the initial contact was 
made by the shippers. The record shows numerous other in- 
stances in which respondent gave guarantees to consignors. Re- 
spondent is in the business of selling livestock on a commission 
basis and the making of guarantees on so many occasions would 
seem generally to be in connection with “soliciting” consign- 
ments. 


The second issue raised by the complainant is the ruling out 
of evidence which complainant sought to introduce. Section 
312(a) of the act makes it unlawful for any stockyard owner, 
market agency or dealer “. . . to engage in or use any unfair, 
unjustly discriminatory or deceptive practice or device.’’ The 
complainant’s excluded evidence apparently has some bearing 
on whether the guaranteeing of prices is an “unfair” or “un- 
justly discriminatory” trade practice and hence was relevant. 
Because there is a specific regulation prohibiting the practice 
does not mean that evidence as to whether the practice violates 
the act is not admissible. See United States v. Donahue Bros., 
59 F.2d 1019, 1021-22 (8th Cir. 1932). On the contrary it is 
perhaps essential that evidence demonstrate the practice to be 
violative of the act. 


In view of the foregoing, the hearing is reopened and re- 
manded to the hearing examiner. The complainant seeks only a 
cease and desist order, however, and this order to reopen does 
not prevent the complainant and respondent from recommending 
a consent order without the reopening of the hearing. 
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(No. 8050) 


In re St. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided November 7, 1962. 


Rate Base—Land Valuation—Present Value 


Present value of respondent’s land, that is, bare land, filled in, graded, and 
in its present condition insofar as topography is conntual but without 
improvements, should be included in the rate base. 


Rate Base—Land—Interest During Construction 


Interest on land during construction at 6 percent for a 2-year period allowed 
in computation of rate base as “cost” of holding land for stockyard 
purposes during construction period and whether such interest actually 
paid not determinative of its inclusion in rate base. 


Rate Base—Valuation of Structures—Ability 
to Change Formula Employed 


While reproduction new theory utilized in basic order and in most contested 
rate proceedings, Secretary not estopped to utilize another method of 
valuation, rate order not res judicata and statute has not acquired re- 
stricted meaning. Formula for valuation to be determined on basis of 
evidence in record. 


Rate Base—Valuation of Structures—Reproduction 
Cost New—Weighted Rate Base—Trended Book Value 


The record demonstrates that the reproduction new method of valuation is 
unrealistic and conjectural, unfair to ratepayers and expensive and 
time-consuming. Weighted rate base formula and book value trended to 
1957 construction costs advanced by respondent even more objectionable 
than reproduction cost new theory. 


Rate Base—Valuation of Structures—Original 
Cost—Split-Inventory 


While the original cost method of valuation is approved, it is not com- 
pletely adopted because of the setting of the proceeding. Because of 
legal questions arising from the limitations of section 202.37(a) (4) of 
the rules of practice, the transition from reproduction cost previously 
employed and general price inflation, the split-inventory formula is 
adopted with more liberal allowances to respondent than might other- 
wise be allowed. The split-inventory formula is as follows: (1) bring 
the undepreciated 1938 appraised value (utilized in basic order) to 
October 31, 1961, by making additions subsequent to the 1938 appraisal 
at cost and deducting retirements at appraised value or cost as may be 
appropriate, and (2) subtract from this amount the observed deprecia- 
tion as of October 31, 1961. 


SS 
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Rate Base—Valuation of Structures—Interest 
During Construction 


No. Rather than reject interest during construction completely due to respond- 
ent’s failure of proof and in view of complainant’s failure to demon- 
strate why such allowance should not be applied to at least some of 
respondent’s structures, respondent’s method of computing this allow- 
ance is applied to the value of its structures and improvements de- 
termined under the split-inventory formula. 


, and 
fhout 
Rate of Return—Cost of Debt Capital 
Replacement cost of debt capital is rejected and respondent’s actual cost 
thereof adopted. 
wed | 
yard =| 
ally Rate of Return—Cost of Equity Capital—Cost 
of Capital of Parent Corporation 
Utilizing a formula which bases the coct of that part of respondent’s equity 
capital supplied or held by respondent’s parent upon the cost of capital 
to the parent corporation and placing greater emphasis upon earnings 
— price ratios of stockyard companies to determine the cost of equity 
of capital, with dividend price ratios of utilities as a check upon the former 
ai method, a rate of return of 7.75 percent is adopted to reflect increased 
of competition, to provide a reasonable margin for surplus and to provide 
for possible error, real but immeasurable items of cost and regulatory 
lag. The cost of flotation as a separate item is not allowed. 
Revenue Requirements—Deficiency—Manner of 
Obtaining Additional Revenue 
is | 
nd Anticipated revenue from current rates is less than revenue necessary for 
to operating expenses, depreciation, income taxes and a fair return. Ad- 
le ditional revenue obtained on a mathematical basis without disturbing 
existing relationship between rates and charges for a limited group of 
services as record does not provide any other manner for producing 
additional revenue. 
Books and Records—Stipulation—Possible Procedural 
a- Defects 
of 
i In view of stipulation as to records respondent shall maintain and manner 
y and timing of introduction of books and records issue herein, this issue 
is not considered and order does not prescribe manner in which they are 
"- j to be maintained. 
: Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Ashley Sellers, for respondent. Mr. Clarence H. 


Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), involving the rates and 
charges assessed by the respondent for rendering stockyard serv- 
ices at the St. Paul Union Stockyards, South St. Paul, Minnesota. 


On September 7, 1940, the Acting Secretary of Agriculture 
issued an order (herein called the “basic order”), following an 
oral hearing in which the facts were stipulated, prescribing the 
rates and charges which respondent was to assess for the stock- 
yard services furnished by it at that stockyard. Since the issuance 
of the basic order, various temporary orders have been issued 
by the Judicial Officer of the Department authorizing the re- 
spondent to assess, on a temporary basis, rates and charges 
higher that those prescribed in the basic order.’ These modifica- 
tions have been authorized because of increased operating costs, 
changes in the volume of livestock receipts, and other conditions 
which have occurred since the issuance of the basic order. The 
latest of such temporary orders was issued June 23, 1961 (20 
A.D. 598), authorizing respondent to assess the current schedule 
of rates and charges to and including December 31, 1962, unless 
modified or extended by further order before the latter date. 


Respondent filed a petition January 20, 1958, requesting the 
modification of the rate orders theretofore issued in this docket 
and the entry of an order authorizing increases in certain of its 
rates and charges over those set forth in the then current sched- 
ule (order of December 30, 1957), without limitation as to dura- 
tion. The new rates proposed in respondent’s petition apply only 
to the rates applicable to yardage, resale or reweighs, and direct 
delivery. Respondent did not propose any changes in other rates 
and charges continued in effect by the order of December 30, 
1957, for transit livestock, driving livestock to railroad chutes, 
feeding, bedding, hog immunization, dipping or spraying, cattle 
branding, castrating, dehorning, testing and vaccinating, and 
cleaning and disinfecting. 


The following Table I lists the yardage rates and charges per 
head for salable receipts and direct delivery to packers applica- 


2Temporary orders were issued February 4, 5, July 3, 1946 (5 A.D. 88, 85, 530), April 24, 
May 8, 1947 (6 A.D. 321, 418), April 1, 1948 (7 A.D. 282), March 25, 1949 (8 A.D. 256), 
February 24, 1950 (9 A.D. 211), January 5, February 20, April 10, 1951 (10 A.D. 7, 1538, 487), 
February 12, 1952 (11 A.D. 188), March 4, 1954 (13 A.D. 222), March 26, August 15, 1956 
(15 A.D. 217, 918), January 18, December 30, 1957 (16 A.D. 17, 1240), December 17, 1959 
(18 A.D. 1401), and June 23, 1961 (20 A.D. 598). 
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ble pursuant to the basic order, the order of December 30, 1957 
(in effect at time of petition), the order of June 23, 1961 (cur- 
rently in effect), and those proposed by respondent, together 
with the percentage increase of the proposed rates over those 
contained in the basic order: 


TABLE I 


Rates in cents Increase of 
YARDAGE per Head Proposed 
Basic 12-80-57 Present Proposed over 
Order Order Order Order Basic Order 


Bulls (700 Ibs. or 40* 160 175 210 425% 
over) 

Cattle (except bulls 40 105 119 185 238% 
700 lbs. or over) 

Calves (800 Ibs. or 27 61 64** 80 196% 
under) 

Hogs 14 35 39 45 221% 

Sheep 9 20 22 25 178% 


DIRECT DELIVERY 


Bulls (700 Ibs. or 20* 80 88 105 425% 
over) 

Cattle (except bulls 20 53 60 68 240% 
700 Ibs. or over) 

Calves (300 Ibs. or 13-1/2 31 32** 40 196% 
under) 

Hogs q 18 20 23 228% 

Sheep 4-1/2 10 11 13 188% 


* Same rate as for cattle. 
** Present rates apply to calves 400 lbs. or under instead of 300 Ibs. or under. 


Note: Yardage rates and charges for resales and reweighs are not included 
since no such rates and charges were made effective pursuant to the 
basic order. The first effective order applicable to resales and reweighs 
was issued May 8, 1947 (6 A.D. 418). 


Respondent’s petition (section III) alleges that the proposed 
rates are just and reasonable because: 


(1) The proposed rates and charges are just and reasonable 
in relation to the services and facilities furnished by respondent 
and as compared with the costs of marketing livestock through 
competitive marketing media. 

(2) The net income which would be produced by the proposed 


rates and charges would not exceed a fair return on the fair 
value of respondent’s property devoted to stockyard services. 
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(3) Rates and charges at least as high as those proposed are 
required to produce income sufficient to enable respondent to 
maintain adequate credit and attract capital in order to replace 
its facilities as they become worn out or obsolete, to expand its 
facilities to enable it to render improved services, and to enable 
the respondent to earn a reasonable return for its stockholders. 


Respondent further avers (section IV of the petition) that the 
proposed increases in rates and charges would not adversely 
affect the volume of livestock receipts at respondent’s stockyard. 


Respondent also contends (section V of the petition) that the 
rates and charges prescribed in the order of December 30, 1957, 
were not just and reasonable to respondent and do not produce a 
reasonable return on the fair value of its stockyard property; 
that because of the substantial changes in the relative value of 
the dollar and consequently in the relationship between the value 
of respondent’s stockyard property and the level of the rates and 
charges prescribed in the outstanding rate orders in this docket, 
the rates and charges so prescribed have become less than just 
and reasonable; and that continuation of such rate orders with- 
out modification will result in confiscation of respondent’s prop- 
erty in contravention of the Fifth Amendment to the Constitu- 


tion. 


Notice of the petition and its contents was published in the 
Federal Register February 5, 1958 (23 F.R. 764), and interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter. Within the period of time specified for 
such purpose, requests to be heard on objections to the granting 
of the petition were filed by the St. Paul Livestock Exchange, 
Central Livestock Association, Inc., St. Paul Traders Livestock 
Exchange, and Farmers Union Marketing Association. 


On March 31, 1958, the Livestock Division, now the Packers 
and Stockyards Division, Agricultural Marketing Service, the 
complainant herein, by its attorney, filed an answer opposing the 
petition and stating that it was of the opinion that the increases 
in the rates and charges requested by the respondent could not 
be justified. The answer denies seriatim all the foregoing allega- 
tions of respondent’s petition. The answer also alleges (secoud 
paragraph) that the design and arrangement of respondent’s 
facilities and respondent’s operation thereof do not provide et- 
ficient and economical stockyard services and that respondent 
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should make unspecified adjustments therein in order to render 
stockyard services at “more reasonable” rates and charges. Com- 
plainant contends (last paragraph of answer) that, assuming 
arguendo that respondent is entitled to some increase in revenue, 
the needed revenue should be obtained in part from increases in 
other rates and charges and from higher rental charges for 
space in respondent’s Exchange Buildings. 


On May 8, 1958, the hearing examiner scheduled a prehearing 
conference for May 26, 1958, and ordered that an oral hearing 
for the receipt of evidence begin June 9, 1958. A petition for 
intervention was filed May 19, 1958, on behalf of the St. Paul 
Livestock Exchange, St. Paul Traders Exchange, Midwest Farm- 
ers, Inc., Interstate Livestock Cooperative Association, Inc., and 
the Farmers Union Livestock Association, and on May 23, 1958, 
the Central Livestock Association, Inc., petitioned for interven- 
tion in the proceeding. On May 29, 1958, the hearing examiner 
issued a ruling granting the petitions for intervention. The 
ruling provided that intervention would be “limited to this pro- 
ceeding on respondent’s petition filed January 20, 1958,” and 
that the granting of intervention shall not (1) delay the com- 
mencement of the hearing, (2) broaden the issues, (3) entitle 
the intervenors to copies of voluminous statistical or technical 
exhibits already prepared by complainant or respondent, the 
duplication of which would be burdensome and expensive, or (4) 
confer upon the intervenors any automatic or continuing right to 
participate in any subsequent proceeding in this docket to modify 
rates or charges at respondent’s stockyard after disposition and 
final order on respondent’s petition filed January 20, 1958. 


A prehearing conference was held in Washington, D. C., as 
scheduled, May 26, 1958, and the oral hearing began in Washing- 
ton, D. C., June 9, 1958. Sessions of the hearing were held in 
South St. Paul, Minnesota, in October and November 1958. The 
hearing, which was recessed from time to time, was concluded 
in Washington, D. C., February 26, 1959. The transcript contains 
5,660 pages, and 167 exhibits were received in evidence, many of 
which are voluminous and contain technical and statistical data. 
Official notice was taken of the entire record in the 1940 pro- 
ceeding in this docket, all documents filed in the Hearing Clerk’s 
office in this docket, and tariffs in effect during the calendar year 
1958 at all posted stockyards.? Official notice was also taken of 
the following publications and any later revisions thereof: 


2 However, only those tariffs cited by the respective parties in their proposed findings, con- 
clusions, etc., were considered. 
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Bureau of Internal Revenue Bulletin “F” entitled, 
“Income Tax Depreciation and Obsolescence, Estimated 
Useful Lives and Depreciation Rates,” Revised January 
1942; 


Federal Power Commission Uniform System of Ac- 
counts Prescribed for Public Utilities and Licensees, 
effective January 1, 1937, Revised to December 31, 1946; 


Federal Power Commission Lists of Units of Property 
for Use in Connection with Uniform System of Ac- 
counts Prescribed for Public Utilities and Licensees, 
effective February 1, 1937, Reprint September 1, 1957; 


Federal Communication Commission Uniform System 
of Accounts for Class A and Class B Telephone Com- 
panies, effective January 1, 1937, Revised May 12, 1948; 


Treasury Decision 6182 of the Treasury Department, 
Internal Revenue Service Publication 311 (26 CFR 
1.167(a) et seq.). 


Respondent was represented by Ashley Sellers, Jesse E. Bask- 
ette and Walter D. Matson, Attorneys at Law, Washington, D. C. 
Complainant was represented by Harold M. Carter, Office of the 
General Counsel, United States Department of Agriculture. Har- 
old LeVander, Attorney at Law, South St. Paul, Minnesota, 
represented intervenors St. Paul Livestock Exchange, St. Paul 
Traders Exchange, Midwest Farmers, Inc., Interstate Livestock 
Cooperative Association, Inc., and the Farmers Union Livestock 
Association, and Wilfrid E. Rumble, Attorney at Law, St. Paul, 
Minnesota, represented intervenor Central Livestock Association, 
Inc. 


During the course of the hearing, the hearing examiner 
granted a motion of the complainant to amend its answer to in- 
clude therein (a) an allegation that the respondent has failed 
to keep accounts, records, and memoranda that fully and cor- 
rectly disclose all transactions involved in its business as required 
by section 401 of the act (7 U.S.C. 221), and (b) a request that 
such order or orders be entered as are authorized by the act and 
warranted in the premises. The respondent opposed the motion 
and denied the allegation, but requested an opportunity to file a 
brief in the matter. This request was granted and separate briets 
were submitted on this issue. The hearing examiner reconsidered 
and affirmed his ruling. 
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Following the hearing, the parties filed massive proposed find- 
ings, conclusions and orders, and briefs in support thereof. Re- 
spondent’s opening brief contains 143 pages, and its reply brief 
403 pages with an appendix of 30 additional pages. Complain- 
ant’s answering brief contains 276 pages with a supplement of 
30 additional pages. In addition, both parties filed extensive 
briefs on the question of whether the motion to amend should 
be granted and, if so, whether the amendment changed the na- 
ture of the proceeding. None of the intervenors filed a brief. 


Section 304 of the act (7 U.S.C. 205) imposes the duty on 
every stockyard owner to furnish upon request, without discrim- 
ination, reasonable stockyard services at such stockyard, and 
section 305 of the act (7 U.S.C. 206) provides that all rates or 
charges made for any stockyard services furnished at a stock- 
yard by a stockyard owner shall be just, reasonable, and non- 
discriminatory, and any unjust, unreasonable, or discriminatory 
rate or charge is prohibited and declared to be unlawful. When- 
ever after full hearing the Secretary is of the opinion that any 
rate or charge of a stockyard owner, for or in connection with 
the furnishing of stockyard services, is or will be unjust, unrea- 
sonable, or discriminatory, the Secretary may determine and 
prescribe what will be the just and reasonable rates or charges 
to be thereafter in such case observed as both the maximum and 
minimum to be charged (7 U.S.C. 211). Orders of the Secretary 
prescribing rates and charges shall continue in force until his 
further order, or for a specified period of time, unless such order 
is suspended or modified or set aside by the Secretary or is sus- 
pended or set aside by a court of competent jurisdiction (7 
U.S.C. 214). 

The basic order was issued pursuant to the foregoing provi- 
sions of the act. The petition herein is filed pursuant to section 
202.87 (9 CFR 202.37) of the rules of practice under the Packers 
and Stockyards Act. Subsection (a) (4) of that section provides 
that a petition to modify or to vacate an order may be filed at 
any time. It is further provided that no such petition will be 
entertained to correct errors made prior to the issuance of the 
order or to question the accuracy of the findings of fact or other 
terms of the order, and that a petition to modify or to vacate 
an order must be based upon matters which have arisen since 
the issuance of the order. 


Both parties agree that the rates and charges prescribed in 
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the basic order are no longer just and reasonable.*? Hence, the 
ultimate issue in this proceeding is what rates and charges will 
be just, reasonable, and nondiscriminatory for reasonable stock- 
yard services furnished by respondent at its South St. Paul, 
Minnesota, stockyard. This issue involves a whole host of sub- 
sidiary issues relating to such matters as used and useful prop- 
erty and the valuation thereof, working capital, rate of return, 
depreciation, repairs, expenses, volume of livestock, and the pro- 
portionate share each specie of livestock and related services 
should contribute to the revenues of respondent. The following 
are examples of some of the major controversies present in the 
proceeding at the time of the hearing examiner’s report: 


(1) The extent to which property owned by respondent is 
used and useful in the rendition of stockyard services. 


(2) The value of respondent’s used and useful land, but not 
as to the method of valuation, which both parties agreed should 
be based on present value. 


(3) The value of structures and movables. This involves 
the sharpest disagreement between the parties. Respondent ar- 
gues for cost of reproduction new less depreciation while the 
complainant contends for estimated historical or prudent invest- 
ment cost. 


(4) The items and amount to be included in the rate base for 
working capital. 

(5) The allowance for depreciation, repairs, and the reason- 
ableness of other items of expense. 


(6) The rate of return. Respondent claims entitlement to 9 
to 914 percent, whereas the complainant contends that 614 per- 
cent, the rate of return allowed in the basic order, is sufficient. 


Also interjected into the proceeding by the amendment to com- 
plainant’s answer is the question of whether respondent’s ac- 
counts, records, and memoranda fully and correctly disclose all 
transactions involved in its business, as required by section 401 
of the act. The complainant contends that capital items in the 
nature of renewals and betterments are charged to expenses and 
thereafter included in the rate base, whereas retirements are not 

*The modifications of the basic order issued December 30, 1957, and June 23, 1961, are 


presumed to have prescribed just and reasonable rates and charges, but these orders were 
temporary and the current temporary order will expire December 31, 1962. 
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charged to the depreciation reserve and removed from the prop- 
erty accounts. It is also claimed that additions and retirements 
to property are not described in sufficient detail in the company 
records so they can be readily identified. 


The specific rates and charges in controversy are few in num- 
ber and involve yardage, resales, and reweighs, and direct deliv- 
ery for bulls, cattle, calves, hogs, and sheep. The complainant 
questions other rates and charges, but no substantial evidence 
was presented to support a change in them from those pre- 
scribed in the temporary order of December 30, 1957. 


As the hearing progressed, it became apparent that it would be 
impracticable to keep revising the evidence adduced so as to 
have it current as of the conclusion of the proceeding. Accord- 
ingly, at the request of respondent and agreement by complain- 
ant, the hearing examiner fixed October 31, 1957, the end of 
respondent’s fiscal year immediately preceding the filing of the 
petition, as a “cut-off” date and no evidence was to be considered 
that related to economic conditions occurring subsequent thereto. 
It was recognized, of course, that the record would not be wholly 
reflective of current conditions at the time of the issuance of 
the final order in the proceeding, but it was believed desirable 
to obtain a resolution of the sharp conflict between the parties 
as to the basic concepts and principles which should govern 
the determination of such matters as (1) the property of re- 
spondent that should be considered used and useful for the 
rendition of stockyard services and included in the rate base, 
(2) the valuation of such property and the allowance for work- 
ing capital upon which respondent is entitled to earn a fair 
return, (3) the rate of return respondent is entitled to earn, (4) 
the amounts allowable for repairs and depreciation, and (5) 
other expenses allowable in the furnishing of stockyard services. 


The wisdom of fixing a “cut-off”? date became even more ap- 
parent as repeated extensions of time were granted at the request 
of the parties for the filing of proposed findings, conclusions, 
and briefs because of the magnitude of the task and to give them 
time to negotiate a recommended settlement of all or a portion 
of the issues, if possible. Negotiations seeking a settlement 
finally broke off, however, and all the issues presented were sub- 
mitted to the hearing examiner for decision on the record. 


On February 28, 1961, Clarence H. Girard, then Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
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of Agriculture, filed a detailed report consisting of 186 pages 
and containing 383 findings and conclusions and a proposed 
order. Subsequent to the issuance of the examiner’s report re- 
spondent and complainant entered into a stipulation filed March 
21, 1962, with respect to bringing the evidence down from Octo- 
ber 31, 1957, to October 31, 1961, and narrowing the exceptions 
to the examiner’s report. The terms of such stipulation will be 
referred to at the appropriate places throughout this decision 
and order. Complainant and respondent filed exceptions to the 
hearing examiner’s report April 20, 1962, and oral argument upon 
the exceptions was held before the Judicial Officer July 30 and 
31, 1962, in Washington, D. C. 


FINDINGS OF FACT AND CONCLUSIONS* 


General Description of Respondent’s Land 


1. The lands of the St. Paul Union Stockyards Company are 
located in the easternmost limits of the city of South St. Paul, 
Minnesota, between the business district on the west and the 
Mississippi River on the east. They are about 5 miles southeast 
of the business district of the city of St. Paul, with easy access 
to that city via improved streets and bus facilities which serve 
that community. 


2. The stockyard area is generally triangular in shape located 
on river bottom land. The base of the triangle is approximately 
14 mile and runs east and west; the apex lies to the north; the 
altitude extends along the foot of a bluff which rises sharply to 
an elevation of 100 to 150 feet higher than the stockyard area; 
and the hypotenuse extends along the Mississippi River. The 
residential area of South St. Paul is located on top of the bluff, 
which is accessible from the stockyard area principally by way 
of Grand Avenue. 


3. Concord Street is the principal business street of South St. 
Paul and is also the main north and south arterial road leading 
to the stockyard. It parallels the bluff and is approximately one 
block west of the stockyard, being separated from the stockyard 


*To avoid undue repetition and to facilitate the discussion of the reasons and bases for 
our findings of fact and conclusions, we have made no attempt to set forth such findings 
separately from the conclusions pertaining thereto. For convenient reference, however, we 
have segregated the ultimate findings and conclusions and they follow the discussion of the 
subsidiary findings and conclusions. 
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by the main line and side tracks of the Chicago Great Western 
Railway and a portion of the business district. Respondent’s Ex- 
change Buildings are located at the northeast corner of Concord 
Street and Grand Avenue. 


4. The main body of the yard is within the confines of the 
rights-of-way of the Chicago Great Western Railway on the west 
and the Chicago, Rock Island and Pacific Railroad on the east. 
The Chicago, Rock Island and Pacific right-of-way is on ttop of a 
levee on the west bank of the Mississippi River and this levee 
and an earthern dike south of the yard protect the yard from 
the flood waters of the Mississippi River. 


5. Railroad service to the stockyard area is provided by the 
Chicago Great Western Railway which has connections with all 
railroads serving Minneapolis and St. Paul. In the early days 
these railroads provided the principal livestock transportation 
service. For example, in 1920 over 98 percent of all livestock 
arrived by rail. In 1957, however, only about 6 percent of the 
total livestock receipts arrived by rail and 94 percent arrived by 
truck. 


6. The stockyard area is well located with respect to im- 
proved highways. Concord Street is the main north and south 
street running by the yard, and traffic feeds into the unloading 
facilities from that street by way of Swift Avenue at the north 
end of the yard and Armour Avenue at the south end. Important 
east and west highways serving the State of Minnesota on the 
west and Wisconsin on the east make connections with Concord 
Street by means of crossroads and bridges across the Mississippi 
River. A new circumferential highway around the Twin Cities, 
Minnesota Highway 100, has been completed south of the stock- 
yard area, where it crosses the Mississippi River. 


7. Additional accessibility to the various parts of the stock- 
yard is furnished by means of private streets which respondent 
has built on stockyard property. These include Swift Avenue, 
Armour Avenue, East Chute Road and an access road to Higli- 
way 100. Although these roads are used by packing houses and 
other commercial establishments and their patrons and employees 
as well as the patrons of the stockyard, they are nevertheless 
classified as used and useful property. Since the cost of these 
intra-yard roads are included in the structural valuation of stock- 
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yard property, they are not considered as reflecting any value on 
the lands as appraised. 


8. The major portion of respondent’s stockyard land was 
acquired in 1885 as a part of a larger tract of 260 acres. Packing 
plants of Armour and Company (including United Packing Co.), 
Swift & Company, and Rifkin & Son, Inc., occupy about one- 
fourth of the original tract and other commercial and trucking 
establishments occupy smaller areas. 


9. The entire area is zoned to permit “nuisance” type opera- 
tions, involving odors, fumes, smoke, noise, day and night opera- 
tions, and other activities not generally acceptable in the average 
industrial community. The nuisance potential of those operations 
is minimized by this location along the west bank of the Missis- 
sippi River, since due to prevailing westerly winds the river 
provides a buffer zone over which odors, smoke and some of the 
noise may be dissipated. 


10. Proximity to St. Paul and South St. Paul assures an am- 
ple supply of labor and the Twin Cities metropolitan area pro- 
vides an important local market for fresh meats. In spite of the 
adaptability of the South St. Paul area for industrial develop- 
ment, however, no important industries, other than the stock- 
yard and the packing plants, have located in the area. 


Determination of Used and Useful Land 


11. Three witnesses testified as to the uses of respondent’s 
property and expressed opinions as to which portions thereof 
should be classified as used and useful for the rendition of stock- 
yard services. A. L. Olson and William H. Crouch testified for 
respondent and Arthur F. Schramm testified for complainant. Mr. 
Crouch also testified with respect to land valuation. 


12. Mr. Olson was president of respondent at the time of 
the hearing. His employment with respondent began September 
3, 1917. As secretary and treasurer he participated in the 1940 
proceedings in this docket. As president of the company since 
1946, he had primary responsibility for the continued operation 
of the company. 


18. Mr. Crouch, vice-president, the American Appraisal Com- 
pany, is in charge of the Real Estate and Special Services Divi- 
sion of that company. Mr. Crouch is a real estate appraiser, a 
licensed real estate broker in Wisconsin, a member of local, 
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state, and national real estate boards, and is a member of the 
American Institute of Real Estate Appraisers. He joined the 
staff of The American Appraisal Company in November 1929 
and has had extensive experience in land appraisals since that 
time. 


14. Because Arthur F. Schramm testified on a number of mat- 
ters in the proceeding, in addition to land classification, his quali- 
fications are set forth in extenso. Mr. Schramm is an industrial 
engineer and was head of the Engineering Section of complain- 
ant at the time of the hearing. He has since retired. He super- 
vised valuations, service and facility studies, and engineering 
accounting at all stockyards posted under the act. He has had 
wide experience in various phases of stockyard operations and 
rate regulation. 


Mr. Schramm is a registered professional engineer and land 
surveyor in Missouri and a life member of the American Society 
of Civil Engineers. From 1913 to 1928 he engaged in general 
engineering work, was a construction engineer, made cost and 
valuation studies of structural properties, and performed engin- 
eering functions in connection with the design, construction and 
financing of irrigation systems and the location and design of 
roads, bridges, and other structures. 


Between 1928 and 1941, as valuation engineer for complain- 
ant, Mr. Schramm worked on all phases of the appraisals of 20 
terminal livestock markets, including the major stockyards in 
the United States, and assisted in making studies and preparing 
reports on services and facilities at the various stockyards. In 
1941 he was head of complainant’s engineering office, in which 
capacity he directed numerous studies and investigations con- 
cerning the costs of, and structural changes in, buildings and 
improvements, services and facilities, and operating costs at vari- 
ous stockyards, primarily in connection with modifications of 
rates and charges at posted stockyards, including respondent’s 
market at South St. Paul. 


Mr. Schramm made extensive studies of property records of 
various stockyards and the relationship of those records to the 
physical properties owned by various stockyard companies, in- 
cluding the ascertainment of the current book values of, and 
depreciation accruals on, the many units of property comprising 
the stockyard properties and the determination of whether the 
records fully and correctly disclose all transactions concerning 
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such property. However, Mr. Schramm is not an accountant, 
and admitted that he is not qualified to testify as an expert with 
respect to books and records generally or other accounting mat- 
ters. 


15. In 1938, respondent’s land was divided into six zones and 
five separate parcels for classification and appraisal purposes 
by John A. Zelinski, Principal Valuation Engineer of the then 
Packers and Stockyards Division (Exhibit 68; Government’s Ex. 
3, 1940 proceeding). The zones were based on their relative val- 
ues as determined from factors of access and proximity to need- 
ful city utilities, such as sewer, water, etc., and their possible 
uses by packing house developments or other alternative indus- 
trial uses. The zones and parcels, and the acreage contents there- 
of, were agreed to by respondent in 1939, and formed the basis 
for the land valuation in the 1940 proceeding which led to the 
basic order (see Government Exhibit 5 B, p. 27, 1940 proceed- 
ing). Respondent and complainant have stipulated regarding the 
zoning of the land based upon the 1938 zoning, and have also 
stipulated with respect to the classification of the land. 


16. Zone 1, the site of respondent’s old and new Exchange 
Buildings, is a rectangular tract located at the northeast corner of 
Concord Street and Grand Avenue, the busiest intersection of 
South St. Paul. Its frontage is 224 feet on Concord Street, which 
is approximately level, and 99.31 feet on Grand Avenue, which 
slopes away toward the rear of respondent’s buildings. The tract 
is bordered at the rear by the Chicago Great Western right-ot- 
way, which is about 6 or 8 feet lower than Concord Street. Ad- 
joining this tract to the north is an automobile sales and service 
business, and next to it is the Post Office. Respondent’s adminis- 
trative offices, livestock commission firm and dealer firm offices, 
a small broadcasting studio, the Stock Yards National Bank, and 
miscellaneous offices occupy the Exchange Buildings. Zone 1 con- 
sists of approximately .511 acres, and is considered used and 
useful land by both parties. 


17. Zone 2 is the principal area of the stockyard land devoted 
to the handling of livestock. The main portion of this zone is 
a level, trapezoidal tract with Armour Avenue as its southern 
base, extending northward about % mile to Swift Avenue (an 
extension of Grand Avenue), and bounded on the east and west, 
respectively, by the main line and spur rights-of-way of the 
Chicago Great Western Railway. The average width is about 
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1200 feet. The zone also includes two parcels north of the main 
portion of the zone. One parcel is a rectangular area lying north 
of Swift Avenue, east of the Chicago Great Western Railway 
right-of-way, and west of Swift & Company’s packing plant 
property. The other parcel is a vacant, detached triangular area 
at the extreme north end of Swift & Company’s property. 


The main portion of Zone 2 is the location of the cattle, hog 
and sheep divisions and all loading and unloading facilities for 
incoming and outgoing shipments of livestock by truck or rail. 
The rectangular area north of the main portion of this zone is 
the location of the Shipper’s Club, truck wash rack, a truck park- 
ing area, a dairy cattle sales barn and pavilion, a cattle show 
barn, a feed store, and a gasoline service station. The agreed 
area for the entire Zone 2 is 92.552 acres, of which it was agreed 
that 87.633 acres are used and useful and 4.919 acres are not 
used and useful. 


18. Zone 3 embraces several scattered parcels of land, mostly 
level, lying between Zone 2 and the Mississippi River. The zone 
is bounded by the north line of Swift Avenue extended on to the 
north, by the Mississippi River on the east, by the south line 
of Armour Avenue extended on the south, and on the west by 
the right-of-way of the Chicago Great Western Railway serving 
respondent’s easterly unloading chutes, exclusive of lands owned 
by Swift & Company, Armour and Company, Rifkin and Son, 
Inc., and the railroad right-of-way. Respondent’s East Chute 
Road, which parallels the railroad right-of-way, and extends from 
Armour Avenue to Swift Avenue, is included in Zone 3, and 
forms the western boundary thereof. The only crossings of the 
Chicago Great Western Railway providing access between Zones 
2 and 3 are at grade level at Armour and Swift Avenues. There 
is also a viaduct above the tracks which connects Zone 2 with the 
packing plant of Armour and Company. In this zone are located 
respondent’s maintenance shops, storeroom, material supply 
yards, elevated water supply tank, stock feed grain silo, im- 
munization plant, and parking areas for employees of respond- 
ent and of Swift & Company and Armour and Company. 


19. Respondent and complainant have stipulated that Zone 3 
contains a total of 17.600 acres, of which a total of 13.659 acres 
is used and useful and 3.941 acres is not used and useful. 


20. Zome 4, directly south of Zone 2 is bounded on the north 
by Armour Avenue and on the east, south, and west by the semi- 
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circular spur right-of-way of the Chicago Great Western Rail- 
way. Also included is a small parcel lying west of the main area 
between the spur track and the main track right-of-way and 
fronting for a few feet on Armour Avenue. The zone is roughly 
bisected by a private road constructed by respondent, which runs 
perpendicular to Armour Avenue and connects Armour Avenue 
with Minnesota Highway 100 to the south of the stockyard. 
The respondent’s hay scale, hay storage sheds, a small shed 
garage, and parking area are located in this zone. 


21. Respondenit and complainant have stipulated that Zone 4 
contains a total of 28.23 acres, of which a total of 17.53 acres is 
used and useful and 10.70 acres is not used and useful. 


22. Zone 5 contains 12.128 acres, of which the parties agree 
a total of 2.185 acres is used and useful and 9.943 acres is not 
used and useful. Zone 5 is located southeast of Zone 2. It is bor- 
dered on the north by Armour and Company’s property and 
Zone 3, and on the west, south and east by the industrial tracks 
of the Chicago Great Western Railway. There are located in this 
zone the stockyard trunk line sewer and sewer pump house 
serving the yard areas, and also a narrow access road along the 
western edge of the zone. 


23. Zone 6 is located immediately south of Zones 4 and 5 
and extends from the Mississippi River on the east to the Chi- 
cago Great Western Railway main line right-of-way on the west. 
This zone is crossed from the north to south by the right-of-way 
of the Chicago, Rock Island and Pacific Railroad paralleling the 
Mississippi River and in the center by the Chicago Great West- 
ern spur track right-of-way. Respondent’s road to Highway 100, 
which bisects Zone 4, also crosses Zone 6. A sand and earthen 
dike or levee extends from east to west across the zone. Zone 6 
was subdivided into Areas 6, 6A, and 6B. Area 6 is roughly tri- 
angular in shape and bounded on the east and north by the 
Chicago Great Western rights-of-way, and for a short distance 
on the west (apex of the triangle) by respondent’s access road 
which leads to Highway 100. Area 6A is that portion of the zone 
lying on the eastern side of the Chicago Great Western spur 
track right-of-way and Area 6B is that portion lying on the 
western side of the railway spur right-of-way, except Area 6. 
In Area 6A there is a long narrow strip of 4.82 acres between 
the Chicago, Rock Island and Pacific Railway and the Mississippi 
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River and an easement of 2.67 acres to the Northern States 
Power Company. 


24. At the time of the hearing Zone 6 consisted of 62.859 
acres. On September 22, 1960, respondent sold .3139 acres in 
Area 6B for $1500 to Clifton J. and Donald R. Spainhower, 
leaving a total area of 62.5451 acres, of which the parties have 
stipulated a total of 22.905 acres is used and useful and 39.6401 
acres is not used and useful. 


25. Miscellaneous lots 7, 8, 11, 12, and 13, with a total area 
of 12.78 acres, as of October 31, 1956, are somewhat removed 
from the stockyard proper and are agreed to be not used and 
useful. Lots 7, 8, and 11 are located south of Zone 6 adjoining 
the right-of-way of the Chicago Great Western Railway. Lot 7, a 
small triangular parcel was too small by itself for any practical 
use. It was sold, with adjoining land in Zone 6, to the Spain- 
howers in September 1957. Lot 8, a rectangular parcel of 3.29 
acres, and Lot 11, a triangular parcel of 5.06 acres, are consid- 
ered suitable for industrial use. Lots 12 and 13, of .89 and 3.39 
acres, respectively, are adjoining strips north of the stockyard, 
east of the Chicago, Rock Island and Pacific Railroad right-of- 
way, and extending along the Mississippi River for approxi- 
mately 2,350 feet. 


26. The following Table II gives a summary of the land areas 
found to be used and useful and not used and useful for render- 
ing stockyard services, as of October 31, 1961. 


TABLE II 
Zone or Used and Useful Not Used and Useful Total 
Area Acres Acres Acres 
Zone 1 0.511 ‘css 0.511 
(22,242 sq. ft.) 

Zone 2 87.633 4.919 92.552 
Zone 8 13.659 3.941 17.600 
Zone 4 17.530 10.700 28.230 
Zone 5 2.185 9.943 12.128 
Area 6 MOOG Rares oa 4.905 
Area 6A 18.000 23.902 41.902 
Area 6B cciecsiaesees 15.7381 15.7381 
Zone 6 22.905 39.6401 62.5451 
Misc. Lots 

Lot 8 ssiibaieahiai 8.29 8.29 
Lot 11 Satta 5.06 5.06 


Lot 12 Seen 89 89 
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Zone or Used and Useful Not Used and Useful Total 

Area Acres Acres Acres 
oss —~—~—~—“—i—~™s™SC( act 3.39 3.39 
Total Misc. Lots 12.63 12.63 
Grand Total 144,423 81.7731 226.1961 
Land Valuation 


27. Two witnesses testified in the instant proceeding on the 
value of respondent’s land. William H. Crouch, who testified 
with respect to the used and useful classification of respondent's 
land, also testified as to its value. Alvin L. Perrie testified on 
behalf of complainant. 


28. Alvin L. Perrie is employed by complainant as an indus- 
trial engineer. He has had extensive land appraisal experience 
dating from 1922. Beginning in 1936, he has been continuously 
engaged in the field of stockyard appraisals for rate purposes by 
the United States Department of Agriculture. He assisted in the 
1938 appraisal of respondent’s stockyard land by obtaining and 
compiling the basic data for the land values used in the basic 
order. Since 1940, Perrie has made independent appraisals of 
29 posted stockyards. 


29. Although the parties differed prior to the issuance of the 
hearing examiner’s report with respect to the method to be used 
in the evaluation of buildings and improvements, 1.e., estimated 
original cost versus cost of reproduction, and still differ as to the 
valuation of such property, they agree that the value to be as- 
signed to respondent’s land is present value. Complainant’s posi- 
tion in this regard appears somewhat at variance with its initial 
insistence on the original cost method for the valuation of other 
property. See, e.g., Re Pacific Telephone and Telegraph Company, 
23 PUR 3d 209, 215-16 (Cal. PUC 1958), 5 PUR 3d 396, 420-21 
(Cal. PUC 1954), 75 PUR NS 379, 398 (Cal. PUC 1948); Re 
Jerome Water Company, 9 PUR 3d 62, 66 (Idaho PUC 1955). 
But such inconsistency is not novel in rate making proceedings. 
Cf. e.g., Re Minneapolis Street Railway Company, 10 PUR 3d 
356, 365 (Minn. Railroad and Warehouse Comm. 1955); Re 
Southwestern Bell Telephone Company, 2 PUR 3d 265, 288 
(Houston, Texas, City Council 1953); Ex Parte No. 175, 284 
I.C.C. 589, 607-08 (1952), 281 I.C.C. 557, 563-66 (1951); Ez 
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Parte No. 168, 276 I.C.C. 9, 17-18 (1949); Ex Parte No. 166, 
269 I.C.C. 38, 47-48 (1947); Re Union Electric Company, 29 
PUR 3d 177, 182 (Ill. Commerce Comm. 1959); Re Great Falls 
Gas Company, 29 PUR 3d 237, 245 (Mont. PSC 1959); Penn- 
sylvania Public Utility Commission v. Citizens Water Company 
of Washington, Pennsylvania, 13 PUR 3d 189, 201-29 (Pa. PUCG 
1955), aff'd, 124 A 2d 123 (Pa. Super. Ct. 1956). See also, 
McKeage, Public Utility Property: Views of Commission Counsel 
as to Valuation, 34 ABA Journal 1096, 1098 (1948). 


Moreover, there are differences between the nature of the land 
and the nature of other property. Land is not subject to deprecia- 
tion as in the case of other property. Frequently, as in the case 
here, the land as it is found today is not the land which was 
originally purchased. It has been filled in some areas and graded 
in other areas, and there have been changes in circumstances 
with respect to the adjacent and adjoining lands which have had 
an effect upon the land under appraisal. Also, land values gen- 
erally are steadier than other property values and are not as 
susceptible to the sharp fluctuations which attend the valuation 
of buildings and improvements. We therefore agree with the 
parties that the present value of respondent’s land should be 
included in the rate base. 


30. In the appraisal of land for rate making purposes, the 
land must be considered by the appraiser as vacant land stripped 
of all improvements and the purpose of the appraiser must be 
to reflect the values of adjacent and adjoining similar lands upon 
the land under appraisal with allowance for special adaptability 
of the site for any higher utility which may be made of it. The 
buildings and improvements on the land in use in the conduct 
of the stockyard activities may not be considered as enhancing 
the land value. The activities on one portion of the land or the 
relationship of the activities on one portion of the land under 
appraisal to the existing activities on other portions thereof, or 
the intensity of use being made of any portion thereof, may not 
be considered as a factor in the appraisal. All of the land under 
appraisal must be considered as bare land, filled in, graded, and 
in its present condition insofar as topography is concerned but 
without improvements, and merely available for various uses 
and purposes. The land must be appraised for its highest and 
best use. Consideration should be given to the element of plot- 
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tage, but this factor must be weighed against the effect of the 
necessity for breaking up the areas to determine their values for 
alternative uses and purposes. Consideration of these factors may 
result in the conclusion that for stockyard use the values should 
be higher than for other uses or purposes. Minnesota Rate Cases, 
230 U.S. 352, 442-56 (1918); Clarks’ Ferry Bridge Company V. 
Public Service Commission of Pennsylvania, 291 U.S. 227, 237-38 
(1934) ; Secretary of Agriculture v. Denver Union Stock Yard 
Co., P&S Docket No. 450, order of February 17, 1937, aff’a, 
Denver Union Stock Yard Co. v. United States, 21 F. Supp. 83, 
89 (D. Colo. 1937), 304 U.S. 470 (1938) ; Secretary of Agricul- 
ture Vv. St. Joseph Stock Yards Co., P&S Docket No. 298, order 
of May 4, 1934, aff'd, St. Joseph Stock Yards Co. v. United 
States, 11 F. Supp. 322, 333 (D. Mo. 1935), 298 U.S. 38, 56-60 
(1936) ; Secretary of Agriculture v. Union Stock Yards Co. of 
Omaha, Ltd., P&S Docket No. 344, order of March 1, 1933, aff'd, 
Union Stock Yards Co. of Omaha, Ltd. v. United States, 9 F. 
Supp. 864, 874-76 (D. Nebr. 1934). 


31. Respondent and complainant have stipulated that the 
values set forth in Table III below with respect to respondent’s 
land should be adopted for purposes of the rate base in this 
proceeding as of October 31, 1961. Accordingly, such values are 















so adopted. 
TABLE III 
Valuation of Respondent’s Land 
As of October 31, 1961 
Value Per Used and Useful Not Used and Useful 
Acre Acres Amount Acres Amount 
Zone 1 $ 9.75* 511 $216,860 
(22,242 sq. ft.) 
Zone 2 11,000 87.633 963,963 4.919 54,109 
Zone 3 8,000 13.659 109,272 3.941 81,528 
Zone 4 6,500 17.530 113,945 10.700 69,550 
Zone 5 5,000 2.185 10,925 9.943 49,715 
Zone 6 
Area 6 4,500 4.905 22,073 
River Bank 800 4.820 8,860 
Easement 800 2.670 2,140 
Remainder- 
Area 6A 1,000 18.000 18,000 16.412 16,412 
Area 6B 2,000 15.7381 81,476 
Mise. Lots 
Lot 8 2,000 8.290 6,600 
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Value Per Used and Useful Not Used and Useful 

Acre Acres Amount Acres Amount 

Lot 11 1,500 5.060 7,600 
Lot 12 5,000 -890 4,500 
Lot 13 5,000 3.390 17,000 
144.423 $1,455,038 81.7731 $294,490 


*Per Square Foot 
Interest During Construction 


32. The hearing examiner disallowed interest on land during 
construction, an item advanced by respondent to be incorporated 
in the rate base, as being a hypothetical figure because no such 
interest was paid. The hearing examiner further found that 
interest on land during construction was one of a number of 
hypothetical overheads included in determining the cost of repro- 
duction new, a method of valuation which he partially rejected. 
Interest during construction is not limited to or necessarily asso- 
ciated with the reproduction new method of valuation and 
whether such interest was actually paid is not determinative of 
its inclusion in the rate base. South Carolina Gencrating Com- 
pany V. Federal Power Commission, 261 F.2d 915 (4th Cir. 
1958) ; Pudget Sound Power & Light Company v. Federal Power 
Commission, 187 F.2d 701 (D.C. Cir. 1943) ; Re South Carolina 
Generating Company, 23 PUR 3d 499, 508-10 (FPC 1958). See 
also Bonbright, Principles of Public Utility Rates, pp. 173-74, 
178-80 (1961). The capitalization of interest is necessary because 
of the general practice of withholding from the rate base major 
plant construction costs until the plant becomes part of the used 
and useful property of the regulated company. In addition, no 
operating income is available to meet interest charges incident 
to construction prior to the beginning of operations of the utility 
business. Cf. Puget Sound Power & Light Company v. Federal 
Power Commission, supra. Consequently, there arises a need for 
some rate making provision whereby the company may eventual- 
ly receive adequate compensation for its advance commitment 
of capital. Since the economic burden of holding the land for 
stockyard purposes during the construction period is not com- 
pensated for in current revenues, it is the usual practice to pro- 
vide for a computed allowance in the rate base not restricted 
to interest actually paid, in order that such “costs” may be re- 
covered through rates charged for stockyard services after the 
stockyard is in operation. This “cost” must be recognized in the 
rate base or it can never be recovered. Such result would not 
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be equitable to the investor in stockyard property. It has been 
our administrative practice to include such item of cost in the 
rate base. 


83. As set forth in Finding 31 the parties have stipulated that 
the present value of respondent’s used and useful stockyard land 
is $1,455,038. William H. Crouch, vice-president, American Ap- 
praisal Company, testified that interest during construction with 
respect to this land should be computed at the nominal rate of 
6 percent for a period of two-and-a-half years. This period of 
time included six months for the acquisition and assembly of the 
land prior to the start of construction. However, there is no 
indication in the record that any appreciable expenditure of 
funds was necessary or was made before construction was begun 
and, consequently, only a two-year period should be allowed for 
the computation of interest during construction. Accordingly, 
there should be included in respondent’s rate base, for interest 
during construction with respect to respondent’s stockyard land, 
the amount of $174,605; and the total land component of the 
rate base is found to be $1,629,643. 


Valuation of Structures 


34. The most controversial issue in this proceeding is the 
method or formula to be used in the valuation of respondent’s 
structures for inclusion in the rate base. Respondent supports 
the cost of reproduction new less depreciation formula under 
which respondent estimates the undepreciated value of its used 
and useful structures as of October 31, 1961, to be $13,843,190 
and the depreciated value on that date to be $7,183,503. Com- 
plainant, on the other hand, originally contended for an estim- 
ated original cost method, pursuant to which it arrived at a 
depreciated value of $2,285,597 for respondent’s used and useful 
buildings and improvements as of October 31, 1957. Complainant 
now contends that the structures component of respondent’s rate 
base should be computed in accordance with the split-inventory 
formula recommended by the hearing examiner as follows: (1) 
bring the undepreciated 1938 appraised value to October 31, 
1961, by making additions subsequent to the 1938 appraisal at 
cost and deducting retirements at appraised value or cost as may 
be appropriate; and (2) subtract from this amount the observed 
depreciation as of October 31, 1961. By this method complainant 
arrives at an undepreciated value of respondent’s used and useful 
structures as of October 31, 1961, of $5,582.280 and a depre- 
ciated valuation on that date of $3,052,611. 
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35. The cost of reproduction new less depreciation method 
was used to value respondent’s structural properties in the rate 
base used in the 1940 proceeding. Moreover, the cost of repro- 
duction new less depreciation method dominated every rate pro- 
ceeding under the Packers and Stockyards Act prior to 1941. 
Since 1941, there have been only three contested rate proceed- 
ings involving stockyard companies: In re St. Louis National 
Stockyards Co., 2 A.D. 664 (1948), 5 A.D. 838 (1946); In re 
Foust-Yarnell Stock Yards, 4 A.D. 826, 835 (1945); and In re 
Mississippi Valley Stock Yards, 5 A.D. 363 (1946). The cost of 
reproduction new less depreciation method was used in the 
Foust-Yarnell and Mississippi Valley proceedings, whereas in the 
St. Louis proceeding historical, original, or invested capital cost 
was accorded some weight, although the predominant weighting 
(not stated, but approximately 80 percent) was given to the cost 
of reproduction new less depreciation. 


36. ‘The most recent formal rate proceeding under the Pack- 
ers and Stockyards Act involved the rates and charges of the 
Denver Union Stockyard Company, in which a stipulated hear- 
ing was held in 1951 to bring the rate base found in 1937 down 
to 1951. The initial Denver rate base was established upon cost 
of reproduction new less depreciation, but was brought down to 
1951 primarily by making additions of property subsequently 
created at the cost or book value thereof and deducting retire- 
ments of property at the appropriate values. In re Denver Union 
Stock Yard Co., P&S Docket No. 450, February 17, 1937, and 
August 17, 1951, 10 A.D. 1033 (1951). 


37. The method used in the Denver proceeding to bring the 
rate base used in the basic order down to date was the same as 
that used to test the reasonableness of the temporary rates re- 
quested by respondent since the basic order in P&S Docket No. 
1211, 2.e., with respect to each requested increase in rates, the 
1938 appraisal was brought down to date by additions of prop- 
erty at cost and retirements at appropriate values. The interim 
rate increases were granted principally to offset increased operat- 
ing expenses experienced by respondent subsequent to the basic 
order, but the rates prescribed generally limited respondent to a 
614 percent return on the 1938 appraised value as modified by 
subsequent additions and retirements. Respondent was dissatis- 
fied with the level of the rates which resulted from this approach 
and instituted this proceeding primarily to establish a new rate 
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base which would reflect the “present fair value” of its property 
(cost of reproduction new less depreciation) and a higher rate 
of return on the new rate base. 


38. Respondent contends that the reproduction new method 
or formula of establishing rate bases for stockyard regulation 
has been settled by the Secretary and has, in fact, been incor- 
porated into or become part of the statute by administrative 
interpretation. Respondent is contending, in effect, that the Sec- 
retary is estopped from utilizing another method to ascertain 
the value of respondent’s structures as a component of the rate 
base. Such is not the case. Cf. St. Joseph Stock Yards Co. V. 
United States, 298 U.S. 38, 64 (1936); Pennsylvania Water & 
Power Co. Vv. Federal Power Commission, 123 F.2d 155 (D.C. 
Cir. 1941), cert. denied, 315 U.S. 806 (1942). The regulated util- 
ity has no vested right to any particular method of valuation. 
A rate order is not res judicata. See, e.g., Tagg Bros. & Moor- 
head v. United States, 280 U.S. 420, 444-45 (19380); Niagara 
Mohawk Power Corp. Vv. Federal Power Commission, 202 F. 2d 
190 (D.C. Cir. 1952), aff'd, 347 U.S. 239 (1954) ; City of Fort 
Smith v. Southwestern Bell Telephone Company, 94 PUR NS 
214 (Ark. 1952) ; Duquesne Light Company v. Pennsylvania Pub- 
lic Utility Commission, 5 PUR 3d 129 (Pa. Super. Ct. 1954) ; 
Re Minneapolis Street Railway Company, 10 PUR 3d 356 (Minn. 
Railway and Warehouse Comm. 1955); Re Narragansett Elec- 
tric Company, 21 PUR 3d 113 (R.I. Dept. of Business Regul. 
PU Admin. 1957), aff'd, 25 PUR 3d 54 (R.I. 1958). Nor does 
the doctrine of stare decisis apply although, of course, valid and 
compelling reasons should exist for a break with precedent. See, 
e.g., United States v. American Sheet & Tin Plate Co., 301 U.S. 
402 (1937) ; Federal Communications Commission v. WOKO, Inc., 
329 U.S. 223 (1946); State Airlines, Inc. v. Civil Aeronautics 
Board, 174 F.2d 510 (D.C. Cir. 1949), reversed on other grounds, 
338 U.S. 572 (1950) ; Northern Pac. Ry. Co. v. United States, 41 
F.Supp. 439 (D. Minn. 1941), aff'd, 316 U.S. 346 (1942). In 
addition, the terms “just and reasonable rate” in section 310 of 
the statute (7 U.S.C. 211) have not, as contended in effect by 
respondent, acquired a restricted meaning, that is, a rate based 
upon a present day or “fair value” rate base. Southern Bell Tele- 
phone & Telegraph Company Vv. Tennessee Public Service Com- 
mission, 14 PUR 3d 278 (Tenn. Chan. Ct. 1956) ; Utah Power & 
Light Company v. Public Service Commission, 56 PUR NS 136 
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(Utah 1944). The formula to be adopted herein for the valuation 
of respondent’s structures is to be determined upon the basis of 
the evidence herein. See, e.g., St. Josph Stock Yards Co. v. United 
States, supra; Narragansett Electric Company v. Kennelly, 20 
PUR 3d 54 (R.I. 1958); Duquesne Light Company v. Pennsyl- 
vania Public Utility Commission, supra. 


39. The Packers and Stockyards Act prescribes no formula for 
rate making. Section 305 of the act provides only that all rates 
or charges for stockyard services “shall be just, reasonable, and 
nondiscriminatory and any unjust, unreasonable, or discrimina- 
tory rate or charge is prohibited and declared to be unlawful.” 
(7 U.S.C. 206.) Section 310 authorizes the Secretary of Agricul- 
ture to “determine and prescribe what will be the just and rea- 
sonable rate or charge, or rates or charges, to be thereafter in 
such case observed as both the maximum and minimum to be 
charged.” (7 U.S.C. 211.) 


40. While, as noted above, the reproduction new method of 
establishing rate bases for stockyard regulation has been fol- 
lowed predominately in the past, this is explained in major part 
by the then existing law of public utility rate regulation. The 
Packers and Stockyards Act was enacted, and rate orders were 
issued thereunder, in an era governed by the rate making princi- 
ples set forth in Smyth v. Ames, 169 U.S. 466 (1898), and re- 
flected in such cases as City of Knoxville v. Knoxville Water 
Company, 212 U.S. 1 (1909) ; Willcox v. Consolidated Gas Com- 
pany, 212 U.S. 19 (1909); The Minnesota Rate Cases, 230 U.S. 
352 (1913); Southwestern Bell Telephone Company Vv. Public 
Service Commission of Missouri, 262 U.S. 276 (1923) ; Bluefiela 
Water Works & Improvement Company V. Public Service Com- 
mission of the State of West Virginia, 262 U.S. 679 (1923); 
McCardle v. Indianapolis Water Company, 272 U.S. 400 (1926); 
Los Angeles Gas & Electric Corp. V. Railroad Commission of 
California, 289 U.S. 287 (1933) ; West v. Chesapeake & Potomac 
Telephone Company of Baltimore, 295 U.S. 662 (1935). Rate 
orders issued under the act during this period simply transferred 
the cost of reproduction method to the stockyard industry. The 
courts sustained the method because it was based upon principles 
approved by repeated decisions of the United States Supreme 
Court. In St. Joseph Stock Yards Co. Vv. United States, 298 U.S. 
38 (1936), the Court stated, “There appears to be no dispute as 
to the method of valuation, which was on the basis of cost of 
reproduction new, less depreciation.” Similarly, there was no 
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dispute as to the method of valuation used in Denver Union 
Stock Yard Co. v. United States, 304 U.S. 470, 475 (1938), in 
which the Court iterated previous decisions that the stockyard 
company was entitled to rates “sufficient to yield a reasonable 
return upon the value of property used, at the time it is being 
used, to render the services.” 


41. With Federal Power Commission v. Natural Gas Pipeline 
Company of America, 315 U.S. 575 (1942), and Federal Power 
Commission Vv. Hope Natural Gas Co., 320 U.S. 591 (1944), a 
new era of rate making was introduced. In both the Natural Gas 
Pipeline and the Hope cases, the Supreme Court held that rate 
making agencies are not required to use any single formula or 
combination of formulas in determining rates. Under tthe standard 
“just and reasonable” it is the result reached and not the method 
which is controlling. In the Natwral Gas Pipeline case the Fed- 
eral Power Commission had adopted as the rate base the com- 
pany’s estimate of the value of its property calculated at repro- 
duction cost new, whereas in the Hope case the Commission re- 
jected this method in favor of “actual legitimate cost.” This 
change of approach was taken even though Natural was organ- 
ized in 1932 and Hope was organized in 1898 so that the change 
in the price level was much greater during the corporate exist- 
ence of Hope than it was in the case of Natural. In the Hope 
case the Commission refused to place any reliance on reproduc- 
tion cost new, saying that it was “not predicated upon facts” and 
was “too conjectural and illusory to be given any weight in these 
proceedings.” It likewise refused to give any probative value to 
“trended original cost” since it was “basically erroneous” and 
produced “irrational results.” 


42. In the Hope case the Court of Appeals had set aside thie 
Commission’s order because the rate base should reflect the 
“present value’ of the property, the Commission should have 
considered reproduction cost and trended original cost and the 
“actual legitimate cost’”’ (prudent investment) was not the proper 
measure of “fair value” where price levels have changed since 
the investment. In reversing the Court of Appeals, the Supreme 
Court pointed out that “ ‘Fair value’ is the end product of the 
process of rate-making, not the starting point. The heart of the 
matter is that rates can not be made to depend upon ‘fair value’ 
when the value of the going enterprise depends on earnings 
under whatever rates may be anticipated.” In so holding, the 
Court recognized that the present cost of reproducing property 
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generally has only coincidental correlation with the value of 
property which is determined largely by its earning capacity 
rather than its reproduction cost. Thus, the question in a valua- 
tion for rate making is how much the utility will be allowed 
to earn. However, as pointed out in the dissenting opinion of Mr. 
Justice Reed: “The Court did not impose a rule of prudent in- 
vestment alone in determining the rate base. This leaves the 
Commission free, as I understand it, to use any available evi- 
dence for its finding of fair value, including both prudent invest- 
ment and the cost of installing at the present time an efficient 
system for furnishing the needed utility service.” 


43. We do not read the Hope decision as giving a regulatory 
agency carte blanche authority to prescribe any rate it pleases. 
The rates fixed must “enable the company to operate successfully, 
to maintain its financial integrity, to attract capital, and com- 
pensate its investors for the risks involved.” In fixing “just and 
reasonable” rates, however, we are no longer required to com- 
pute the rate base or the annual depreciation allowance upon 
reproduction cost new, and, for the reasons to follow, we do not 
believe that the reproduction cost new method based upon a 
current appraisal should be used in fixing yardage rates and 
charges at respondent’s stockyard. 


44, The numerous cases cited by complainant in its briefs 
demonstrate that the overwhelming weight of authority, both 
Federal and State, supports the original cost or prudent invest- 
ment method of valuation of structures and movables for rate 
making purposes. Furthermore, the facts in this case forcefully 
point out the inherent fallacies of reproduction new and relatea 
theories. The evidence amply demonstrates the lack of realism in 
respondent’s reproduction cost approach to the valuation of its 
property and the administrative and economic unsoundness of 
such an approach. 


45. Respondent’s property was appraised by the American 
Appraisal Company under the direction of C. J. Winkel, its vice- 
president and general field superintendent. He has had extensive 
construction and appraisal engineering experience since his grad- 
uation in 1936 from Marquette University with a degree of 
Bachelor of Science in civil engineering. He is registered in Wis- 
consin as a professional engineer, and is competent to estimate 
the cost of reproducing respondent’s structures and movables 
and to express an opinion regarding the remaining lives or the 
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observed condition percents applicable thereto, including obso- 
lescence. He followed the traditional reproduction cost approach 
in making his appraisal. 


46. In making the appraisal of the St. Paul Union Stock- 
yards, American Appraisal Company followed the same general 
procedure that a contractor would adopt if he were called upon 
to construct the property as it was found to exist at the time of 
the appraisal. Winkel testified that in arriving at an estimate 
of the construction cost of a building, a contractor would consider 
the site where the structure is to be built, the difficulties fore- 
seeable, storage space for materials, specifications of the archi- 
tect or engineer designing the property, the quantities of ma- 
terial necessary to construct the project, labor cost based on the 
contractor’s experience, and an allowance for overhead and profit 
for the contractor, as well as insurance and all other factors that 
affect the cost. The witness testified that these considerations 
would involve certain assumptions with respect to the project 
and the bids of various contractors bidding on the project possi- 
bly would be affected to a different degree by such assumptions. 
He testified that the bids of contractors bidding on the same 
project may vary as much as 25 percent. 


47. Schramm testified that he has worked for a number of 
contractors, and that he has made estimates and called for bids 
on a considerable number of projects in connection with various 
types of construction. He has also discussed bidding methods and 
cost data with hundreds of contractors in all parts of the United 
States in connection with the appraisal work of stockyards for 
the complainant. He stated that contractors predicate their bids 
on their own experience and cost data from previous jobs, and 
that variations in their bids may be due to several factors. The 
bids may be affected by each contractor’s ingenuity and manager- 
ial and planning ability, his ability to develop and use improved 
methods, his ability to attract competent skilled workers, and 
his relationship with labor subcontractors and material suppliers. 
Schramm also testified that reputable contractors may vary up 
to 25 percent in their bids on the same project. 


48. In connection with the appraisal of the respondent’s 
yards, many assumptions were necessary with respect to pre- 
cisely what materials are now in place, especially in the older 
structures. For example, Winkel testified that it is impossible to 
tell definitely what size of furring tile lining is in the walls of 








SO- 
ch 


ST. PAUL UNION STOCKYARDS CO. 1245 
Cite as 21 A.D. 1216 


the Old Exchange Building. Referring to the item on page 9 of 
volume 1 of exhibit 45, he stated that: “It could be 3-inch, or 
it could be 2-inch or it could be 1-inch. That would be difficult 
to tell.” It could not be determined in all cases whether the inter- 
ior finish partitions ranging in thickness up to 33 inches were 
of brick, although volume 1 of exhibit 45 lists all of them as 
brick. Where partitions were covered with plaster, it was impos- 
sible to tell whether they were actually brick or tile. It was as- 
sumed they were of brick on the basis that in 1886, when the 
building was constructed, the use of tile was not prevalent. 


49. Exhibit 103 compares the respondent’s book costs of cer- 
tain structures with (a) the reproduction new appraisal costs 
found by complainant in 1938 and on which the basic order was 
established, and (b) the American Appraisal Company’s repro- 
duction new appraisal costs as of October 31, 1956, introduced in 
the instant proceeding. The units of property selected for com- 
parative purposes were those which have not appreciably 
changed through the intervening years. There might be some 
slight variation in particular items of property included in the 
respondent’s books, the Packers and Stockyards Division’s 193% 
appraisal, and in the American Appraisal Company’s appraisal, 
but the variation would not be greater than 10 percent. The 
Packers and Stockyards Division’s appraisal costs for the units 
of property listed in exhibit 103 ranged from an amount slightly 
below the book cost of the East Chute Road to 257 percent above 
the book cost of the Truck Washer north of Building No. 14. 
The American Appraisal Company’s appraisal costs for the units 
listed in exhibit 103 ranged from an amount 26 percent below. 
the book cost of the Fire Fighting Water Lines to 672 percent 
above the book cost of Building No. 4 (garage south of store 
room). 


50. Some of the structures were appraised by the American 
Appraisal Company at amounts below the actual cost incurrea 
by the respondent because the appraisal assumes a completely, 
new construction project and does not consider that any of the 
structures would be built under operating conditions. For ex- 
ample, the existing fire fighting water lines were constructed 
with the present improvements in place and under the operating 
conditions of the yard at the time of the installation, whereas 
the reproduction new appraisal assumes that the present yard 1s 
not in existence and a new yard is going to be constructed. 
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51. Exhibit 104 compares the American Appraisal Company’s 
reproduction new appraisal costs for the additions set forth in 
volume 5 of exhibit 45 which the appraisal indicates were made 
by the respondent to its buildings and improvements between 
June 30, 1956, and October 31, 1956, and the actual cost of those 
additions as recorded in the respondent's books and records. The 
exhibit demonstrates wide fluctuations of the appraisal costs over 
and under the actual costs of the additions covered thereby. The 
appraisal costs range from 33.7 percent below the actual cost of 
asphalt paving at the hog immunization plant to 175 percent 
above the book cost of the additions made to cattle block 49. The 
appraisal cost was 115.8 percent above the actual cost of the 
addition to cattle block 110 and 155.3 percent above the actual 
cost of the electrical work south of Armour Avenue. Although 
the additions were made to the respondent’s buildings and im- 
provements within a short period of time from the appraisal, the 
reproduction new appraisal procedure resulted in wide fluctua- 
tions over and under the actual cost thereof. 


52. The American Appraisal Company’s appraisal includes 
small office equipment, such as letter trays, pencil sharpeners, 
staples, etc., and small tools such as brooms, shovels, brushes, 
mops, pitchforks, hoses, etc., which are frequently expensed by 
the respondent. The appraisal also includes materials on hand in 
the storeroom listed as “unused but usable,” such as scale beams, 
electric motors, pumps, hoists, and portable spray units. Store- 
room materials should be included in the allowance for working 
capital to avoid including them in the rate base twice. 


538. The American Appraisal Company’s appraisal is based 
upon the cost of reproducing the property which was found at 
the yards at the time of the appraisal, in kind, in accordance 
with the present design of each structure, and in accordance 
with the present layout and arrangement of the buildings and 
improvements. The Court of Appeals of Maryland stated in the 
case of Chesapeake & Potomac Tel. Co. v. Public Service Com- 
mission, 93 A.2d 249, 254 (1952), that: 


Estimates of reproduction cost are conjectural at 
best, not merely because they rest on opinion, but for 
the obvious reason that probably no plant would ever be 
reproduced in its present form. Even the physical struc- 
tures to replace the old would be designed, so far as 
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possible, to compensate in efficiency and convenience for 
the higher construction costs. 


54. The court quoted from an earlier opinion of the Maryland 
Public Service Commission (84 PUR NS 175, 183 (1950): 


In short, it is a theoretical reproduction of something 
which, as a practical matter if it did not exist, would 
not be produced in its present form and locations. As 
this highly theoretical process has questionable proba- 
tive value in times of normal and stable economy it has 
even less value at the present time. 


55. The Tennessee Railroad and Public Utilities Commission 
in the case of Re Southern Bell Telephone & Telegraph Company 
(100 PUR NS 383, 36 (1953)) stated with reference to reproduc- 
tion cost estimates that: 


In brief, it constitutes an attempt to estimate the re- 
production cost of old property at present day prices of 
material and labor. Such proof is highly conjectural, 
speculative, and unrealistic. The company would hardly 
think of replacing its old facilities with precise counter 
parts, or at their original locations. Technological prog- 
ress and the growth of the industry have rendered obso- 
lescent a substantial portion of these facilities. While 
present-day replacement may be somewhat more costly 
to install, they are more efficient and economical in 
operation. 


56. These quoted statements are particularly applicable to the 
St. Paul Union Stockyards. The respondent’s yard contains a 
considerable amount of functional obsolescence due to arrange- 
ment, layout, and design of the buildings and improvements. This 
functional obsolescence is due to the fact that the facilities are 
not efficiently arranged for the handling of livestock arriving 
by truck, which now account for approximately 94 percent of 
the total livestock receipts. Most of the functional obsolescence 
is in the cattle division, but a considerable amount of functional 
obsolescence arises from the location of the Exchange Buildings, 
the Shipper’s Club, parking and other facilities in relation to the 
main stockyard operations. 


57. The market was originally designed and constructed for 
the receipt of large consignments of livestock transported by 
rail, with railroad facilities along the east and west sides of the 
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yards. Cattle and calves were unloaded on the east side of the 
yards, moved through the yards during the course of sale toward 
the west, and those leaving by rail were loaded on railroad cars 
along the west side of the yards. The commission division, the 
scale blocks, and the dealer division were located for this east- 
west flow of cattle and calves. Although most of the livestock 
now arrives at the yards by truck, the yards have not been re- 
arranged so as to handle truck receipts efficiently. 


58. In 1920, 97.98 percent of the total receipts of cattle and 
calves, 98.45 percent of the total receipts of hogs, and 99.65 
percent of the total receipts of sheep arrived at the yards by 
rail. The rail receipts have declined and truck receipts have 
increased year by year. In 1957, 91.97 percent of the total re- 
ceipts of cattle and calves, 96.81 percent of the total receipts of 
hogs, and 85.55 percent of the total receipts of sheep arrived 
by truck. 


59. The facilities of the market have been modified by con- 
structing truck unloading chutes in the cattle, hog and sheep 
division, converting some of the large pens into smaller pens, 
rebuilding certain pen blocks and installing new scales, and add- 
ing overhead viaducts for the movement of livestock from one 
portion of the yard to another, but there has been no basic 
change in the size or arrangement of the blocks to improve the 
flow through the yards of cattle and calves arriving by truck. 
A comparison of exhibit 122, which is a map of the yards as 
of 1919, with exhibit 118, which is a map of the yards as of 
1957, shows that the general arrangement, layout, and design 
of the yards has not changed basically since 1919, and that the 
market is still one arranged primarily for receipt of large con- 
signments of livestock arriving by rail and not one designed for 
the receipts of smaller consignments arriving by truck. 


60. Two-story unloading chutes were built prior to 1920 in 
Block 41, which is in the north end of the yards, and were ex- 
tended in 1924. These chutes were designed and constructed for 
the receipt of hogs on the ground floor and cattle and calves on 
the second floor. At that time only about 2 to 6 percent of the 
cattle and calves and 2 to 4 percent of the hogs were arriving 
by truck. These chutes were used for the receipt of hogs until 
1936 and for cattle and calves until 1956. In 1936 truck unloaa- 
ing chutes for hogs were built in Block 4 to replace some of the 
east rail chutes located approximately midway north and south 
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of the present hog division of the yards. When these hog truck 
chutes were constructed, truck receipts had already increased 
to approximately 82 percent of the total hog receipts. These 
chutes are still in use and have been enlarged from time to 
time. The flow of hogs through this division is the same for both 
rail and truck receipts and results in reasonably efficient opera- 
tions. 


61. Truck chutes were also constructed in Block 11 in the 
sheep division in connection with the reconstruction of facilities 
destroyed by the 1937 fire. By the time these chutes were con- 
structed the receipts of sheep by truck had increased to ap- 
proximately 42 percent of the total sheep receipts. These chutes 
are still in use and are well located for receiving sheep arriving 
by truck. There is a direct flow of animals from the chutes 
through the division. 


62. In 1947 truck chutes for unloading straight loads of cattle 
and calves were constructed in Block 61, which is in the north- 
west corner of the yards immediately west of Block 41. By 1956 
approximately 92 percent of the total receipts of cattle and calves 
were arriving by truck. In that year, respondent abandoned the 
original truck chutes in Block 41 for unloading cattle and calves 
and began using those in Block 61 for receiving all cattle and 
calves arriving by truck. This change, however, did not result 
in an efficient flow of livestock through the cattle division. That 
division extends from the north end to the south end of the 
yards and is bounded by the railroad facilities on the west and 
the hog and sheep divisions on the east. It is narrow at the north 
end and wide at the south. The cattle truck-out chutes are located 
in the southwestern corner of the yards just north of Armour 
Avenue. These facilities are occasionally used for unloading 
straight loads of cattle and calves. The commission sales pens, 
scales, dealer and buying agency pens, and holding pens for use by 
purchasers of livestock are scattered through the cattle division. 
This scattered arrangement of facilities, and the receiving of 
cattle and calves through Block 61 in the narrow end of the 
yards, results in: (a) an inefficient flow of animals through the 
cattle division; (b) long drives of animals from the unloading 
chutes to the commission pens, as well as long drives of animals, 
in many instances, by commission men, packers, and other pur- 
chasers; (c) unnecessary shrinkage of the animals due to the 
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excessive handling; (d) long hauls and loss of useful time in 
the delivery of feed, in the cleaning of pens, and in the hauling 
of manure from the pens; (e) inefficient and uneconomical use 
of scales, because it is not possible to close down some of the 
scales during periods of low receipts and divert the livestock 
to other scales; (f) inefficient use of manpower; and (g) high 
operating expenses. Furthermore, the approach to the truck un- 
loading chutes in Block 61 is not adequate for efficient maneuver- 
ability of large trucks into the chutes and there is inadequate 
parking space for trucks in this area of the yards. The present 
arrangement and design of most of the blocks in the cattle 
division provide pen sizes which are not suitable for the truck 
consignments, which are smaller than the consignments hereto- 
fore arriving by rail. This results in the use of a much larger 
number of square feet of pen space per animal than is neces- 


sary. 


63. Respondent and complainant have stipulated that subse- 
quent to 1957 respondent has made certain improvements in its 
facilities which have increased the efficiency of its stockyard 
operations. The original truck chutes in Block 41 in the north- 
ern end of the yards have been reopened for unloading straight 
truckloads of livestock consigned to market agencies located in 
Block 41 and in the adjacent Block 22. An additional unloading 
dock has been constructed in Block 87 on the western side of the 
yards, about midway between Swift and Armour Avenues. This 
unloading dock, serving all straight loads of the cattle dealers 
and market agencies in the central and southern sections of the 
yards, is reached from Armour Avenue via a new road con- 
structed by respondent for that purpose. These changes in facili- 
ties have resulted in some improvement in the flow of cattle 
through the stockyards. 


64. The Exchange Buildings were erected at their present 
locations to be near the railroad passenger station because the 
railroad was the only practical means of transportation for the 
vast majority of the patrons of the stockyard at that time. Now 
passenger trains do not stop at South St. Paul. The only feasible 
means by which patrons may now travel to the stockyards is by 
automobile or truck, but there is a decided lack of parking facili- 
ties in the vicinity of the Exchange Buildings and there is in- 
sufficient land available nearby for the construction of parking 
lots. Except for limited parking on the public streets and a small! 
area near the Shipper’s Club, patrons must park over a half a 
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mile from the Exchange Buildings and the cattle truck-in chutes, 
overflow parking facilities being available only in Zone 4. 


65. The buildings and improvements at the respondent’s 
yards have been constructed over a considerable period of years, 
beginning approximately in 1886, and many of them are of de- 
signs and contain materials which are outmoded and no longer 
used. For example, the Old Exchange Building was built in 1886 
with rubblestone foundation walls, Kettle River sandstone facing, 
rounded corners with towers over each rounded corner, and the 
walls and partitions of varying thicknesses up to 33 inches. Rub- 
blestone is no longer used for foundation walls and the Kettle 
River sandstone is no longer available because the quarry which 
produced it is no longer in operation. Winkel testified that the 
cost of reproduction of this building was computed on the basis 
of substitute materials, 7.e., concrete foundations and limestone 
facing. Who knows what materials or design would be used if 
the buildings were replaced? Brick instead of limestone facing 
and a more modern design is used in the New Exchange Build- 
ing. 

66. The walls of the Old Exchange Building contain furring 
tile which probably would not be used in construction today. If 
such a building were now under construction, the plaster would 
be applied directly to a brick or cinder block backing, or possibly 
metal lathe would be used. Walls as thick as those in the Old 
Exchange Building would not be used today. Winkel testified 
that instead of the excess thickness of the walls, additional fram- 
ing would be used. The inventory lists brick interior partition 
walls in the Old Exchange Building ranging in thickness up to 
31 inches. Winkel testified that if the building was being con- 
structed today, the partitions could be of many materials. 


67. Many other substitute materials were used in computing 
the cost of reproduction of the buildings and improvements. The 
exhibits in evidence describe what was actually found at the 
yards and included in the inventory, but do not indicate where 
or what substitute materials were used in the pricing. It is pure 
speculation as to what substitute materials and what designs 
would be used if the property were reproduced. 


68. Much of respondent’s property is overbuilt for present 
use. We have already mentioned the waste space in the Old Ex- 
change Building. Other examples are the Chute House with its 
unnecessary counter and window extension to observe railroad 
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car numbers, the sheep scale house No. 29-A which is now used 
as a veterinary’s office and the scale pit which is not used at all, 
the horse stable which is now partly used as a cowbarn, the 
north half not being used at all, building 68 which is now used 
to store paper for use in railway cars, the pumphouse in Zone 3 
and the outlet sewer which are overbuilt because of the inter- 
ceptor sewer, and the two-story unloading chutes in Block 41, 
which have only limited use today. The slope of the roofs of the 
sheephouses are inadequate to prevent leakage. The overhead 
driveways and viaducts which were expensive to build and are 
expensive to maintain could largely be eliminated if the yards 
were rebuilt for truck receipts moving in an uninterrupted flow. 
The materials used and the design of many of the blocks, 
mangers, fences, gates and pavement have been in use for many 
years, and are not adaptable to the efficient operation of the 
mechanized equipment now used for cleaning, feeding and water- 
ing. There is a lack of sufficient man galtes and ready access for 
the movement of personnel from one portion of the yard to an- 
other. Foot viaducts do not extend to the scales, and, except in 
the cattle division, personnel must travel on the ground. Defec- 
tive hardware and the dragging of some of the gates cause delay 
in the movement of livestock and personnel and other operators 
on the market. We do not believe it is any answer to assume that 
existing obsolescence will be built into the structures and then 
subtracted out later by the use of a percentage judgment figure 
to arrive at a valuation which appears more reasonable. The fact 
of the matter is that most of the existing structures at the stock- 
yard would not be rebuilt identically to their present layout, ar- 
rangement or design or, except for some of the livestock pen 
areas, even of the same material. Olson, president of respondent 
company, admitted that the location of the cattle receiving chutes 
at the south end of the yards would promote efficiency and be de- 
sirable, but that the cost of the rearrangement, estimated at be- 
tween $1,500,000 to $2,000,000, would be prohibitive. Even locat- 
ing the cattle division at the south end of the yard would not 
completely eliminate functional obsolescence. It would be neces- 
sary to relocate the Exchange Buildings and other facilities. In 
addition, the smooth flow of livestock through the yards will be 
handicapped as long as the east and west sides of the yard are 
hemmed in by the railroad tracks which prevent the efficient 
flow of livestock through the yards today which they did so much 
to promote in the early days of rail shipments. To say that a 
new stockyard built today would even remotely resemble the 
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present stockyard simply does not square with the facts. The 
yard can be converted into a modern, efficient market (giving 
due consideration to the convenience of the patrons), and high 
operating costs reduced to a reasonable level only by a major 
rearrangement and relocation of facilities. Certainly, if respond- 
ent’s property were to be reproduced, it would not be reproduced 
in kind as it is arranged, laid out, and designed today. 


69. The American Appraisal Company’s reproduction new 
appraisal includes the buildings and improvements and movables, 
inventoried at respondent’s yard regardless of the circumstances 
surrounding the construction or installation of the property. 
Winkel testified that: “We appraised what is on there on the 
basis that that is what it would cost to replace what is there,” 
and that: “I wasn’t concerned with how the company handlea 
it on their books. I was just concerned with what they owned.” 
He further testified that: “Whether they expensed it or capital- 
ized it, or whether they got it donated, it made no difference 
to me.” 


70. Practically all of the respondent’s renewals and replace- 
ments in kind of fences, gates, mangers, troughs, pavement, via- 
ducts, and structural members and components of various struc- 
tures have been charged to repairs (operating expenses). With 
respect to Blocks 27, 28, 47, 48, 85, and 86, during the 38-year 
period from 1919 through 1956, respondent’s books and records 
show no additions or retirements to property and no charges to 
the depreciation reserve for most years and only minor additions, 
retirements, or charges for the remaining years. The calculated 
book condition percent, 7.e., the difference between the asset value 
and the accrued depreciation reserve divided by the asset value, 
for these blocks ranged from 78.6 percent to 89.3 percent in 
1919, from 38.6 percent to 49.5 percent in 1938, and from 3.3 
percent to 20.8 percent in 1956. The observed structural condi- 
tion percent of these blocks ranged from 78.6 percent to 89.3 
percent in 1919, from 65 percent to 75 percent in 1938, and from 
50 percent to 62 percent in 1956. Respondent’s property records 
were set up in 1919 on the basis of an appraisal and the ob- 
served condition percent. The book condition percent and the 
observed condition percent, therefore, are the same for 1919. In 
19388 and 1956 the depreciation or expired life reflected in the 
books and records is much greater than that observed in inspec- 
tions of the blocks. It is obvious that life had been built back 
into these structures through replacements and renewals, the 
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cost of which was charged to repairs, t.e., the ratepayer. The 
materials used in the frame construction of these blocks do not 
have a life of 38 years under the service and climatic conditions 
at the respondent’s market, and replacement and renewal of such 
material would be necessary to maintain such an observed con- 
dition percent during so many years. There have been several 
substantial changes made over the years in the arrangement of 
the facilities within Blocks 27, 28, 48, and 86, which have been 
charged to repair expense. 


71. In rebuilding Blocks 50 and 51 in 1949 respondent con- 
structed four steel sheds and rearranged the entire pen area in 
each block. The total cost of this work was $55,673.56 for Block 
50 and $45,862.75 for Block 51, including $44,585.30 for the 
sheds in Block 50, and $39,848.36 for the sheds in Block 51. 
Even though this was virtually a complete replacement of the 
old blocks, involving as well a betterment of the property, re- 
spondent capitalized only the cost of the sheds and charged the 
remainder of the cost amounting to $11,088.26 for Block 50, and 
$6,014.39 for Block 51 to repair expense. | 


72. The amounts charged to expense through the repair ac- 
counts include (1) substantial replacements in kind, (2) con- 
struction which adds to the life of a structure without causing 
material changes in design, (3) renewals of partial and complete 
structural entities, and (4) additions and betterments to existing 
structures. Exhibit 136, introduced by Schramm, contains in- 
formation with respect to certain work done on various struc- 
tures and indicates how respondent accounted for the cost of 
such work. The witness testified that the items shown in this 
exhibit are typical examples of expenditures which were incor- 
rectly charged to repair expense. See also, Wixon, Accountants’ 
Handbook, 17.86 (4th ed. 1960); Paton, Accountants’ Hand- 
book, 668-72 (3d ed. 1943). Bulletin F, Bureau of Internal Rev- 
enue, 7 (1942); MacFarland and Ayres, Accounting Fundamen- 
tals, 112-18 (2d ed. 1947); Finney, General Accounting, 257-58 
(1941). All or part of each expenditure shown on the exhibit 
should have been charged to the capital accounts. Some of the 
expenditures were for construction which involved both repairs 
and construction which created additions to property, but the en- 
tire expenditure was charged to repair expense. These examples 
involve replacements in kind, and renewals of property; general 
reworking or overhauling of property; rebuilding and rearrange- 
ment of facilities; betterments; and additions of new items of 


| 


| 
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property, all of which materially added to the value of the struc- 
tures or appreciably prolonged the life thereof. The work in- 
volved did more than merely keep the structures in efficient 
operating condition. 


73. Respondent has not been consistent in the manner in 
which replacements in kind and renewals of property have been 
handled. For example, in connection with the replacement of 
roofing and the rebuilding or replacement of structural members 
or component parts of the Swift and Armour viaducts, such as 
beams, columns, flooring, etc., during 1951, 1952, and 1953, re- 
spondent capitalized the replacement of the roofing, whereas the 
replacement or renewal of the other structural items was charged 
to repair expense. The expenditure for all of this work which 
extended the life of the structures should have been treated as 
capital additions to property, and appropriate charges for retir- 
ing the replaced items made to the depreciation reserve and 
property accounts. This work built back into the property ex- 
pired life for which provision had been made in the depreciation 
reserve. In this instance, respondent properly treated the replace- 
ment of the roofing as an addition to property, but in other in- 
stances the replacement of roofing has been charged to expense. 


74. Respondent’s witness Antonello testified that respondent 
does not have any written instructions as to what work is to 
be charged to the capital accounts or what is to be charged to 
repair expense. Respondent follows the general maintenance and 
depreciation policy of its parent corporation, the United Stock- 
yards Corporation. This policy provides that the expenditures for 
“minor” renewals and replacements are to be charged to expense, 
and replacements of “major” units are to be capitalized and the 
replaced assets retired. The assets are divided between “defin- 
ite’ and “indefinite” life property. 


75. Respondent considers 41 per cent of its buildings and im- 
provements as indefinite life property, which is defined as 
“fences, gates, yards, paving, troughs and trough connections, 
underground sewer and water lines, frame chute and viaduct 
construction, general land improvements and miscellaneous prop- 
erties perpetuated by current maintenance and considered of 
indefinite life.”” The policy statement does not define, however, 
a “minor” renewal or replacement or a replacement of a “major” 
unit of property. Antonello testified that respondent follows a 
general criterion in connection with the so-called indefinite life 
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assets under which renewals or replacements of from one to six 
pens, including all the fences, gates, paving, troughs, sewer and 
water facilities above and below ground, frame chutes, viaduct 
construction, etc., within the pens, are considered “minor” re- 
newals or replacements and charged to repair expense and no 
retirements are made in connection therewith. In the case of re- 
newals or replacements of more than six pens, or an expendi- 
ture involving from $2,000 to $3,000 or more, Antonello testi- 
fied that the determination as to whether the expenditures in- 
volved would be charged to repairs or to the capital accounts 
would depend upon the judgment of management based upon 
their opinion as to whether it was sufficiently substantial or 
material to capitalize or whether it should be charged to ex- 
pense. 


76. The policy of respondent is to capitalize “betterments” 
of property; however, Antonello testified that in the case of so- 
called indefinite life assets, the respondent considers a betterment 
as a substantial improvement of approximately $2,000 to $3,000, 
and that a determination as to what would be a betterment of a 
definite life asset would be based upon the judgment of manage- 
ment at the time of the expenditure in relation to the type ot 
property involved. 


77. Respondent has not consistently followed the general 
criterion referred to by Antonello. Previous examples were given 
in Finding 71 with respect to the rebuilding of Blocks 50 and 
51. Work on the Swift viaduct, including the placement of a roof 
over an area, under “R. & E. 217,’5 amounted to a total of 
$5,757.50, of which $3,888.33 was charged to repair expense. 
Work was done on the frame superstructure of the Armour 
viaduct under “R. & E. 394” and the entire cost of $10,327.63 
was charged to repaid expense. The surface flooring in seven 
chutes and an alley of tthe double deck cattle truck chutes in Block 
41 were replaced with one-inch asphalt plank, under “R. & E. 374” 
at a cost of $3,487.52 which was charged to repair expense. Con- 
struction in Blocks 1 to 5 of the concrete hog houses under “R. 
& E. 254” at a cost of $8,255.57 was charged to repair expense. 
Exhibit 136 also contains other examples which show that re- 
spondent has charged substantial renewals, replacements and 


®“R, & E.” is an abbreviation for a document called a ‘‘Request and Estimate” which 
contains a formal request or recommendation that certain work be done and an estimate 
of the cost thereof. 
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betterments to property to the repair (operating expense) ac- 
count. 


78. The amount which respondent has charged to operating 
expenses for betterments, replacements and renewals could not 
be determined accurately, but it was substantial (estimated to be 
between $10,000 to $30,000 per year), and the evidence referred 
to in Findings 70 through 77 fully support this estimate. The 
ratepayers have therefore already paid for the full cost thereof ; 
yet, respondent, under its reproduction new theory, would have 
these items included in the rate base at a cost of reproduction 
new value, resulting not only in the ratepayers paying for the 
items of property twice (the second time by means of a depre- 
ciation allowance thereon), but at a value far in excess of their 
original cost. In addition, if this were allowed, respondent would 
receive a return on such inflated value. “No greater injustice to 
customers could be done than to allow items as operating ex- 
penses and at a later date include them in the rate base, thereby 
placing multiple charges upon the customers.” For this reason, 
the Federal Power Commission refused to include such items in 
a rate base even at original cost and was sustained by the Su- 
preme Court, in spite of a vigorous dissent in connection there- 
with by Mr. Justice Reed because the amounts had been charged 
to expenses at a time when the company was unregulated. Fed- 
eral Power Commission v. Hope Natural Gas Co., supra, 320 
U.S. at 599, 624, and 625. 


79. A number of units of respondent’s property have been 
substantially if not fully depreciated on its books. In some cases 
the total depreciation reserve for the units resulting from the 
annual depreciation accruals equals the total estimated invest- 
ment in this property, as shown in the company’s books. Many 
other units of property have been substantially depreciated. 
Pages 4 through 8 of exhibit 86 show for each unit of property 
the asset value or estimated investment, the depreciation re- 
serve, the remaining value on the books, and the book condition 
percent or the percentage of the investment in the property 
which remains to be recovered through annual depreciation ex- 
pense, For example, the old Exchange Building No. 1, which 
was built about 1888 for approximately $75,000, is carried in 
the company books at its 1919 appraised value of $133,655.32. 
The annual depreciation accruals against this property amount 
to $129,361.17, and the remaining book value as of October 31, 
1956, was $4,274.15, or a book condition percent of 3.2 percent. 











1258 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 1216 


Yet the American Appraisal Company appraised this building 
at a cost of reproduction new, as of October 31, 1956, at $468,- 
053. The observed depreciation applied to this building was 
$274,814.45 and the remaining value was $193,238.95, or an 
observed condition percent of 41 percent. This is admittedly an 
extreme example; however, as of October 31, 1956, the unde- 
preciated book value of respondent’s used and useful structures 
and movables was $5,223,775 and the depreciated book value was 
$2,129,287, as compared to respondent’s reproduction new value 
as of that date of $14,077,064, or an observed condition percent 
value of $7,285,072.87. We do not propose that respondent’s 
property should be covered into the rate base at its depreciated 
book value, but we believe that the wide disparity between book 
value and reproduction new value lends support to complainant’s 
argument that the reproduction new method unrealistically in- 
flates the rate base. 


80. In like manner, consideration has been given also to the 
assessed valuation of respondent’s property for real and personal 
taxes to test the reasonableness of the reproduction new valua- 
tion. The actual assessed valuation of all respondent’s real and 
personal property, including its not used and useful property, 
for both real and personal property taxes for 1957 was $1,053,- 
892. Perrie testified, without challenge, that the Farmers Union 
Central Exchange property, which is located about a mile north 
of the stockyards and contains a large office building, machin- 
ery showroom, and warehouse and storage facilities, was as- 
sessed for $404,000, indicating an actual value of about 
$1,000,000. On this basis, assessments for real estate taxes 
would be in the neighborhood of 40 percent of the actual value 
of land and improvements. Applying this percentage to respond- 
ent’s assessed valuation, we would arrive at a value of $2,634,- 
585 for all of respondent’s property, both real and personal, 
used and useful, and not used and useful. Again, we do not 
propose to use computations based upon assessed valuation for 
taxes in the rate base, but it occurs to us that it is entitled to 
as much consideration as respondent’s conjectural and hypo- 
thetical trended price theory to test the reasonableness of its 
cost of reproduction valuation. 


81. In his concurring opinion in St. Joseph Stock Yards Co. 
v. United States, 298 U.S. 38 (1936), Mr. Justice Brandeis 
presents convincing examples of the magnitude of the task im- 
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posed upon regulatory agencies and the courts in applying the 
rule of Smyth v. Ames—the massive records, the delays, the 
excessive cost, the time consumed by all participants, and the 
obstacles encountered. The present proceeding is another classic 
example of the futility of trying to apply the reproduction cost 
valuation theory and prescribe rates with reasonable promptness. 


82. In making the reproduction new appraisal, Winkel used 
eight men, whom he described as being engineers either by 
formal education or through practical experienee, working under 
his direction in the field, “plus numerous people doing the calcu- 
lating and finishing operations” in the office. Approximately 300 
man-days were required to complete the field work in connection 
with the appraisal, and several thousand hours were required to 
complete the office work on the appraisal. 


83. Schramm testified that he had reviewed the respondent’s 
inventory and appraisal and found that, in view of the manner 
in which the inventory was set up, only a few items could be 
checked with information which the complainant had in connec- 
tion with its own appraisal made in 1938, and that the descrip- 
tion of quantities and materials shown in the respondent’s ap- 
praisal are those applicable only to the American Appraisal Com- 
pany’s peculiar pricing formula. Accordingly, they could not be 
checked with the complainant’s data. In order to check the inven- 
tory and appraisal introduced by Winkel, it would have been 
necessary for the complainant to make a complete inventory and 
appraisal and either set up quantities in units parallel to the 
American Appraisal Company’s appraisal or break down the 
units of the latter appraisal into the basic quantities used by the 
complainant. This would require as much work as making an 
original appraisal. Schramm estimated that it would take four 
engineers from six to nine months of field and office work to 
make a test of the inventory introduced by Winkel and an addi- 
tional three to six months’ work by both the complainant and 
the American Appraisal Company in order to check the appraisal. 


84. Respondent states that the mere fact that the proceeding 
is expensive should not deprive it of the right to establish its 
rate base on the so-called “fair value” theory and intimates that 
a large portion of the cost is due to the refusal of complainant 
to accept this theory and acquiesce to respondent’s basic data 
and estimates. If the rate proceeding expense were the only 
reason for denying respondent a valuation on the cost of repro- 
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duction method, there would be some justification for the com- 
plaint, but as we have indicated there are additional and sounder 
bases for such denial. We are not questioning the expenses in- 
curred by respondent in this proceeding. Precedent entitled re- 
spondent to assume that the reproduction cost method might be 
considered. But in future rate proceedings, the covering of such 
burdensome expenses into the rates and charges is seriously to 
be questioned. 


85. A complete appraisal was made by the complainant and 
received in evidence in the 1940 hearing. That appraisal was en- 
tirely out of date by the time the preparations for the instant 
proceeding began, and, of course, the respondent’s appraisal as 
of October 31, 1956, received in evidence in this proceeding is 
already out of date. Under the reproduction new or so-called 
“fair value” theory, a new appraisal is required each time the 
rate base is brought up to date. There is no definiteness and no 
stability to such a rate base, and it certainly is not readily as- 
certainable. 


86. Findings 46 through 85 graphically demonstrate that, on 
the basis of the record herein, the reproduction new method of 
valuation of respondent’s structures is unrealistic, conjectural 
and speculative. It is unfair to the ratepayers and results in 
fictitious and inflated values. In addition, such approach to valua- 
tion is extremely expensive and time-consuming. Moreover, to 
accept respondent’s rate base theory, we would have to assume 
that someone today would be willing to expend $13,843,190 for 
buildings and improvements and $1,455,038 plus interest at 6 
percent during a construction period of two-and-a-half years or 
a total of $1,673,294 for land, and have available $195,000 for 
working capital, or a total investment of $15,769,830, to build 
and operate a stockyard identical to that which exists at South 
St. Paul, notwithstanding the concession by respondent that it 
would be impossible to retain patronage at the rates it would be 
required to charge to obtain what it considers a fair return upon 
the depreciated rate base of $8,925,749 it advocates in this pro- 
ceeding. Respondent requests a 9 to 914 percent maximum rate 
of return, yet the rates it proposes will net respondent a return 
of only about 5 percent upon its suggested depreciated rate base. 


87. In the presentation of its rebuttal evidence respondent 
introduced exhibit 168 containing a so-called “weighted” rate 
base and exhibit 167 with respect to the theory of trending book 
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cost as a valuation of the property. Joseph Antonello, Jr., intro- 
duced such evidence, and also testified with respect to other 
subjects during the course of the hearing. Antonello is a cer- 
tified public accountant and a partner in the accounting firm 
of Arthur Andersen & Co., the home office of which is in Chicago, 
Illinois. He has been with that firm in various positions since 
1946. His work has been principally in connection with regulated 
public utility companies, and he is now directly in charge of all 
the work the firm does for the United Stockyards Corporation 
and its subsidiaries. 


88. Antonello testified that in determining the rate base un- 
der the “weighted” rate base theory, the book cost of the prop- 
erty was given weight according to the portion of respondent’s 
capitalization represented by bonded indebtedness, and the re- 
production cost estimate of the property was given weight ac- 
cording to the portion of respondent’s capitalization represented 
by equity capital. The capitalization of respondent in 1957 was 
88 percent in equity capital and 12 percent in bonded indebted- 
ness, so the “weighted” rate base includes 88 percent of the re- 
production cost estimate less depreciation and 12 percent of the 
book cost of the property less depreciation. 


This approach to a rate base is subject to all of the infirmi- 
ties of the reproduction new theory. The so-called “weighted” 
rate base, moreover, is subject to other basic criticism. It is even 
more unstable and conjectural than a rate base established upon 
the reproduction new theory because it would not only vary with 
the fluctuations in the cost of materials, labor, and other factors 
affecting the cost of construction, but it would also vary each 
time the respondent changes its capitalization. 


89. In exhibit 167, showing the “Book Value Trended to 1957 
Construction Costs,” the undepreciated book values of the prop- 
erty in existence in 1918 and the additions to property for each 
year from 1918 to 1957, which are still in the property accounts, 
as of October 31, 1957, are expressed in terms of 1957 dollars. 
This was done by applying the construction cost index of the 
American Appraisal Company for each year from 1918 through 
1957, using the 1957 index as 100. In other words, the exhibit 
merely estimates the cost which would have been incurred in 
constructing the present stockyard properties if the estimated 
1957 prices for labor and materials had prevailed at the time 
each of the items of property was actually constructed. 
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90. The present property at the stockyard was built piece- 
meal. This approach, therefore, merely amounts to a factoring up 
of piecemeal construction to the 1957 price level. It does not take 
into consideration savings in construction costs resulting from 
improvements in construction methods and materials since the 
several dates on which the numerous items of property were con- 
structed, beginning in 1886. This approach assumes that the 
present plant would be reproduced piecemeal with all its func- 
tional obsolescence and high operating costs, when actually the 
property would not be reproduced in accordance with its present 
design, layout, and arrangement. 


91. As stated by the New Jersey Board of Public Utility 
Commissioners in rejecting the trended cost theory in the case 
of Re New Jersey Bell Telephone Company, 72 PUR NS 87, 49 
(1947): 


Customers should not be expected to pay a return on 
a factored-up investment in obsolete property not gen- 
erally suited to present-day standards * * * and at the 
same time pay rates based upon higher operating costs 
associated with such facilities pending their scheduled 
retirement. 


92. In the case of Public Service Commission of Utah v. Utah 
Power & Light Company, 50 PUR NS 133, 147 (1948), aff’a, 
152 P.2d 542 (Utah 1944), the Public Service Commission of 
Utah stated, after considering a trended cost theory such as the 
respondent advances here: 


All that this theory indicates is that the older the 
plant is the more its value has appreciated, which is in 
conflict with the known facts regarding obsolescence 
and changes in the art of the industry. We believe that 
the theory adopted by the witness is fundamentally un- 
sound. It should not be used as a guide to a fair return 
or capital requirements of the company because invest- 
ments are not made on such a wholly impractical basis. 


93. The American Appraisal Company’s construction cost in- 
dex was compiled on the basis of materials and labor used in 
the construction of typical wood frame, brick-steel frame, and 
reinforced concrete buildings in 24 to 30 cities, and excludes 
labor and materials for plumbing, heating, lighting, sprinklers, 
and elevators. The index is nothing more than a very general 
composite index incorporating many varying situations for a 
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limited type of construction. It has very little, if any, relation- 
ship to the construction of properties owned by stockyard com- 
panies, because only a small percentage of the structures found 
at a stockyard falls within the category of construction upon 
which the index is based. The index is a composite of various 
costs in 24 to 30 ciities and has no specific relationship to con- 
struction costs of property in South St. Paul, Minnesota. 


94. The index has no probative value in a rate proceeding, 
and in fact is not even relied upon by the American Appraisal 
Company. Winkel testified that: ‘“‘We publish for, you might call 
it advertising purposes, a cost trend which we do not use in our 
work * * * this chart is published every three months, primarily, 
as advertising to indicate to the public what material costs are 
doing.” Antonello testified that: “The determination of an ap- 
propriate index is, of course, subject to certain assumptions and 
is based on various types of construction. Thus, the application 
of the index to a specific property cannot be expected to produce 
an absolutely accurate result.” 


95. A considerable portion of the respondent’s property was 
constructed between 1886 and 1918. Exhibit 167 uses one index 
number for 1918 and all prior years, yet it is common knowledge 
that economic conditions and price levels varied considerably 
throughout the period from 1886 to 1918. 


96. The trended cost theory is even more conjectural, specula- 
tive, hypothetical, and unrealistic than the reproduction new 
theory. It has the same basic infirmities as the reproduction new 
theory, except to a greater degree. The United States Supreme 
Court long ago condemned the trended cost theory. In the case 
of West v. Chesapeake and Potomac Telephone Company of Balti- 
more, 295 U.S. 662, 674 (1935), it was held that: “* * * the 
method was inept and improper, is not calculated to obtain a 
fair or accurate result, and should not be employed in the valua- 
tion of utility plants for rate making purposes.” 


97. In tthe Hope case the Federal Power Commission con- 
demned the trended cost estimate as having no “probative value” 
since it was “not founded in fact,” was “basically erroneous,” and 
produced “irrational results.” The Commission held that (44 PUR 
NS at 9): “The reproduction cost studies and the so-called 
trended ‘original cost’ studies were the typical, hypothetical con- 
jectures which have plagued rate regulation for more than forty 
years.” 
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98. Antonello asserted that the trended book values shown 
in exhibit 167 confirm the reasonableness of the American Ap- 
praisal Company’s reproduction cost estimates since such trended 
book values resulted in a total amount of $14,308,171, whereas 
the appraisal cost was $14,156,478. The exhibit merely shows, 
however, that by using a composite index incorporating many 
varying circumstances throughout the country and limited to types 
of construction which compose a small percentage of the stock- 
yard construction, a result can be obtained which, by coincidence, 
is within the range of a reproduction cost estimate. The exhibit 
does not substantiate the reproduction new appraisal in any man- 
ner. In fact, it could be argued that the exhibit proves that the 
reproduction cost estimate is extremely high since it is common 
knowledge that the cost of piecemeal construction under operat- 
ing conditions is higher than completely new construction, and 
that through the years there have been numerous developments 
in construction methods and equipment which have increased 
productivity and decreased costs. 


99. Respondent offered the trended book cost exhibit to show 
also that the company could not have charged betterments or 
additions to property to expense in any great amount because 
otherwise the reproduction cost would greatly exceed the trended 
book cost which is based on the items of property included in the 
property accounts. The fallacy of this argument lies in the fact 
that most of the capital items charged to repairs have been in 
connection with replacements and renewals in kind which did 
not add items of property but extended their useful lives. These 
charges should have been capitalized and in connection with any 
retirements, appropriate entries made in the property account 
and in the depreciation reserve account. The property items on 
the books are the same, but the replacement and renewals have 
greatly increased the condition percents thereof over what would 
have resulted from normal depreciation. Hence, the depreciated 
value included in the rate base, irrespective of the theory of val- 
uation used, is higher than it would have been if added life had 
not been built into the property by charges to expense. 


100. In discussing the deficiencies of the reproduction cost 
new method in the valuation of respondent’s property, the hear- 
ing examiner expressed his approval of the net capital invest- 
ment or original cost method of valuation quoting extensively 
from the dissenting opinions of Messrs. Justice Brandeis, Stone 
and Black in Southwestern Bell Telephone Company v. Publia 
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Service Commission of Missouri, 262 U.S. 276, 289-90, 292, 
306-08, 312 (1923), West v. Chesapeake & Potomac Telephone 
Company of Baltimore, 295 U.S. 662, 689, 690 (1935), and 
McCart v. Indianapolis Water Co., 302 U.S. 419, 428, 429 (1938), 
respectively. The hearing examiner stated that if this were a case 
of first impression he would probably adopt the original cost for- 
mula for valuation and complainant’s approach, with one modi- 
fication, in estimating original cost as a substitute for actual 
original cost. The hearing examiner concluded, however, that if 
he accepted complainant’s estimated original cost as a starting 
point and made additions and retirements as recommended, he 
would arrive at a 1938 valuation for respondent’s used and use- 
ful buildings and improvements approximately $675,000 less than 
the valuation thereof found by the Secretary in the 1940 order. He 
concluded that such result would constitute an affirmative deter- 
mination that the relevant findings contained in the 1940 order 
and the terms of such order based thereon were erroneous and 
would, therefore, be in violation of section 202.37(a) (4) of the 
rules of practice governing this proceeding (9 CFR 202.37 (a) 
(4)). Such section reads, in pertinent part, as follows: 


Petitions to modify or to vacate orders. A petition to 
modify or to vacate an order may be filed at any time. 
No such petition will be entertained to correct errors 
made prior to the issuance of the order or to question 
the accuracy or adequacy of the findings of fact or other 
terms of the order. A petition to modify or to vacate an 
order must be based upon matters which have arisen 
since the issuance of the order, and such matters relied 
upon by the petitioner must be set forth fully in the 
petition. If the modification or vacation of any rate 
order is sought for the purpose of permitting the es- 
tablishment of rates or charges other than those re- 
quired by the order, the petition shall show clearly and 
with such particularity as is practicable the reasons or 
conditions relied upon as a basis for the petition, and 
the changes proposed. 


The examiner therefore determined that he lacked authority to 
adopt complainant’s estimated original cost method in fixing rates 
in this proceeding. Instead, he used the split-inventory formula 
set forth in updated form in Finding 34 in valuating respond- 
ent’s used and useful structures and improvements on the 
grounds, in part, that such formula “has all of the advantages 
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of complainant’s estimated original cost method and is not sub- 
ject to the serious legal questions inherent in such method.” 


101. We similarly approve of the net capital investment or 
original cost method of valuation for the reasons expressed by 
the hearing examiner and demonstrated in the record of this 
proceeding. As stated by Mr. Justice Brandeis in his dissenting 
opinion in Southwestern Bell Telephone Company Vv. Public Serv- 
ice Commission of Missouri, supra, at p. 290: “The thing de- 
voted by the investor to the public use is not specific property, 
tangible and intangible, but capital embarked in the enterprise. 
Upon the capital so invested the Federal Constitution guarantees 
to the utility the opportunity to earn a fair return... .” More- 
over, an original cost rate base is determined from facts and not 
theories, estimates or speculations and the fixing of such a rate 
base at any time simply involves the adding of capital expendi- 
tures and deducting retirements and depreciation as shown by 
accounting records subsequent to any previous date when the 
rate base was fixed. The original cost method avoids expensive 
appraisals and the controversies incident thereto. We do not, 
however, adopt this formula for valuation in toto because of the 
setting of this proceeding. First, as pointed out by the hearing 
examiner, serious legal questions arise as to our authority to do 
so by reason of the findings made in the 1940 order and the 
limitation contained in section 202.37(a) (4) of the rules of prac- 
tice. Next, in making the rather drastic transition in a formal 
proceeding from the reproduction cost method previously em- 
ployed to value respondent’s property to a method based upon 
original cost or a modification thereof, equity requires that we 
be as generous as possible consistent with reality. Lastly, we 
cannot completely overlook the general price inflation which be- 
came serious after World War II. In this regard, John W. Ben- 
nett, then president of the St. Joseph Stock Yards Company, 
South St. Joseph, Missouri, and a director of the United Stock- 
yards Corporation, testified that, in his opinion, an invested 
capital or original cost rate base would adversely affect the 
securities of the United Stockyards Corporation and would limit 
the ability of the stockyard companies to place funds into the 
expansion or the replacing of facilities because the dollars would 
be regulated in the future on the basis of invested costs, thereby 
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denying the investment protection against price-level changes.° 
He testified that one of the principal reasons for instituting the 
present proceeding was the recognition that respondent’s present 
rate base does not reflect the effect of increases in the price-level 
and construction costs. Witness Bennett was concerned with the 
protection of the common stockholder against the effects of 
inflation. 


102. Bennett’s arguments were not really directed towards 
the adoption of a reproduction new rate base but towards a net 
investment rate base converted to dollars with a current pur- 
chasing power. In short, he advocated increases in the rate base 
to compensate for the effects of inflation. However, this was to 
be accomplished by a reproduction new rate base which is totally 
unacceptable for the reasons stated above. The problem of in- 
flation and the balancing of the equities of the interested parties, 
that is, the stockholders and the rate payers, are not easily re- 
solved. We are aware that protection against inflation would 
benefit only one group, the common stockholders, at the expense 
of the rate payer. Cf. Re Southern Counties Gas Company of 
California, 1 PUR 3d 475 (Cal. PUC 1953); Re Southern Cali- 
fornia Edison Company, 6 PUR 3d 161 (Cal. PUC 1954); Re 
New York Telephone Company, 5 PUR 3d 33 (N.Y. PSC 1954). 
In fact, even respondent’s common stockholders would not receive 
equal treatment or benefit from an adjustment for inflation. The 
benefit to be received would depend on when they purchased 
their stock, that is, whether they purchased the stock with de- 
preciated or nondepreciated dollars. See, ¢.g., Re Chesapeake & 
Potomac Telephone Company, 6 PUR 3d 222 (D.C. PUC 1954). 
We are further aware that any such recognition of inflation 
would not afford protection to the bondholders of respondent or 
to the preferred stockholders or to the bondholders of respond- 
ent’s parent corporation, since the commitment to these groups 
is to pay a fixed amount in dollars current at the time each 
payment is made for the funds invested. Also, the effects of in- 
flation are reflected in the valuation of respondent’s land, the 
more recent additions to respondent’s property, operating ex- 


*Neither the United Stockyards Corporation nor respondent has ever been confronted with 
the problem of obtaining funds for expansion or the replacement of facilities. United has 
not issued any additional common stock since the initial stage of the corporation, except in 
connection with the conversion of portions of its preferred stock when such stock was called 
or otherwise offered for conversion. This resulted in a decrease of the preferred while in- 
creasing the common stock but reduced the over-all amount of stock outstanding. The in- 
creases in respondent’s stock were made years ago for the purpose of inducing packers to 
locate plants at the market or have been stock dividends capitalizing surplus. 
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penses and working capital allowances, and in the rate of re- 
turn. But, “. . . the holders of public utility common stock have 
a strong claim for the protection of their ‘real capital’ against 
price inflation in those situations in which they have already 
been given reasonable grounds to anticipate such protection 
through the action or inaction of courts, commissions, and legis- 
latures.” Bonbright, Principles of Public Utility Rates, 271 
(1961). The continued adherence to reproduction new, or rather, 
the inaction of the complainant during the period following the 
Hope case in failing to reject formally the reproduction new 
formula while informally adopting ‘the split-inventory measure 
to test the reasonableness of requested rate increases gives rise 
to some claim by respondent for an adjustment upward in the 
face of inflation. On the other hand, much of the apparent weight 
of respondent’s argument is lessened by the fact that subsequent 
to the close of the hearing herein control over the respondent was 
vested in Canal-Randolph Corporation through the acquisition 
by that corporation of controlling interest in United Stockyards 
Corporation which owned at the time of the hearing approxim- 
ately 71 per cent of respondent’s outstanding common stock. This 
purchase by Canal-Randolph Corporation was made with inflated 
1959 dollars for an amount approaching the book value of United 
Stockyards Corporation and its subsidiary companies and clearly 
not at the reproduction new less depreciation value of the stock- 
yard properties of United and its subsidiaries and with tlte 
knowledge, actual or constructive (1) of the pendency of this 
rate proceeding, (2) of complainant’s position that respondent’s 
structures and improvements should be valued on the basis of 
original cost and (3) of complainant’s recommended program 
for the determination of stockyard rate bases and for the de- 
velopment of property accounts suitable for rate purposes. (Ex- 
hibit 137). 


108. Theoretically at least we would be amenable in an ap- 
propriate case to the adoption of a modified form of the original 
cost or net investment rate base in which the common stock 
equity component of the rate base is restated by the application 
of a price-index corrective, preferably by a so-called cost-of- 
living index. Cf. Bonbright, Principles of Public Utility Rates, 
Chap. XII (1961) ; 66 Harv. L. Rev. 1274, 1277 (1953). Its ap- 
plication in this proceeding in whole or in part is in doubt due 
to the recent purchase of respondent’s parent corporation de- 
scribed above. In any event, however, the parties have not made 
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such a determination or formula possible on the record herein. 
No such index or the method of operation thereof have been 
presented. Reproduction cost and trended cost to reflect price 
changes are not valid devices to protect stockholders against the 
impairment of their capital investment as the price changes 
which they record are changes in construction costs and not 
changes in cost-of-living indices. Moreover, reproduction cost 
and trended cost have all the infirmities discussed above. 


104. This proceeding has been very long and expensive and 
we hesitate to reopen it for the purpose of considering the pro- 
priety of the adoption of a price-index corrective, the appro- 
priate index to be employed if any and the manner of its use. 
Instead, in order to change over from the reproduction cost 
method previously employed in 1940 to value respondent’s struc- 
tures and improvements to an original cost theory in a manner 
which is fair and equitable to respondent’s common stockholders 
and the rate payers,’ the split-inventory formula advanced by 
the hearing examiner brought up to October 31, 1961, should be 
adopted (see Finding 34) with more liberal allowances to re- 
spondent than might otherwise be the case. (See also discussion 
on rate of return, infra.) 


105. In this regard, our valuation of property destroyed by 
fire is an illustration of the granting of a liberal allowance to 
respondent. The fire of 1948 destroyed Blocks 68, 69, 88, 89, 90, 
109 and 110, part of Blocks 67, 70, 87 and 111, and more than 
half of the west rail chutes known as Division “O”. Respondent 
replaced some of the property destroyed, rebuilt some substitute 
property such as a new scale block in Block 68 and a new fire 
fighting water main around the yards, and partially restored 
some of the property and converted it to other uses. The insur- 
ance proceeds received by the respondent as a result of the fire 
were $644,647.11. These proceeds were expended for cost of 
property replacements, $310,761.65; cost of hay and bedding, 
$19,284.53; expenses attributable to the fire, $42,640.66, and in 


7 Also to be considered in this regard is the following at page 128, Bonbright, Principles 
of Public Utility Rates (1961): “One such dispute concerns the claim, once frequently ad- 
vanced by public utility representatives, that a retroactive application of a prudent-invest- 
ment rule of rate making, without compensation for early investments made on the faith 
of the more generous but much criticized fair-value rule, would be unfair to existing in- 
vestors, Twenty-five years ago, when the fair-value rule was still held to represent the con- 
stitutionally imposed ‘law of the land,’ this claim was conceded to have weight even by 
defenders of a prudent-investment rate base in principle. But the argument has now lost 
much of its force with the lapse of time and with the adaptation of the stock market to 
newer philosophies of rate making.” 
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part, for the cost of property other than that destroyed, includ- 
ing fire lines, a fire garage and four steel sheds in Block 50 
amounting to $285,096.18. The total new property capitalized 
was $595,857.83. The estimated original cost of the property 
destroyed by the 1948 fire was $277,916.49 and the accrued de- 
preciation was $209,948.67, leaving a total book value of $67,- 
967.82. At the time of this fire the respondent had recouped 
approximately 75 percent of the estimated cost of this property. 
Deducting the $67,967.82 still invested in the property destroyed 
and the loss of hay and bedding and the cost of wrecking, clean- 
ing, etc., from the insurance proceeds of $644,647.11 leaves a 
balance of $518,809.70. Thus, of the total amount of $595,- 
857.83 for new property capitalized, there is $518,809.70 worth 
of property, created out of the insurance proceeds, in which 
respondent did not actually invest any capital of its own. We 
have ignored this fact in bringing the 1938 appraisal down to 
date. In other words, we have included in our property valuation 
the full value, z.e. cost, of the property respondent replaced and 
restored out of the insurance proceeds even though, as pointed 
out by complainant, the rate payers had paid the premiums on 
the insurance, out of the proceeds of which this property was 
created, through the inclusion in the rates and charges of an 
amount to cover the operating expenses including insurance 
premiums. On a strict original cost theory, such amount would 
be disallowed. 


106. Likewise, we have also ignored the fact that the 1938 
appraisal included property, created out of insurance proceeds 
received as a result of a major fire in 1937, in which respondent 
did not actually invest any capital of its own. The 1937 fire 
destroyed Blocks 8, 9, 10, 11, 29, 30, and 31 which were rebuilt 
with fireproof sheds consisting of structural steel framing and 
asbestos-cement roofing. The cost of rebuilding, including electric 
wire, was $319,955.51. The total book value of the property 
destroyed was $208,313.29 and the accrued depreciation was 
$104,455.04, leaving a total of $103,758.25 which respondent still 
had invested in the property. At the time of the fire respondent 
had recouped approximately 50 percent of the cost of this prop- 
erty. Deducting the $103,758.25 from the insurance proceeds of 
$196,881.37 leaves $93,123.12. Thus, of the total of $319,955.51 
for property rebuilt after the 1937 fire, there is $93,123.12 worth 
of property, created out of the proceeds from insurance the 
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premiums for which were paid by the rate payers, in which re- 
spondent did not actually invest any capital of its own. 


107. The method of valuation we have decided to use with 
respect to respondent’s buildings and improvements (Finding 34), 
i.e. bring the 1938 appraisal down to October 31, 1961, with addi- 
tions at costs and retirements at appropriate values, has all of 
the advantages of complainant’s estimated original cost method. 
Our method, the split inventory method, will not undermine the 
1938 appraisal used in the 1940 proceeding, but will reaffirm it. 
The additions and retirements will reflect precisely the ‘matters 
which have arisen since the issuance of the [basic] order.” 


108. The split inventory method provides a practical means 
of keeping respondent’s structural property valuation current 
without an expensive and time consuming appraisal and hearing 
each time the rate base is brought down to date. The use of this 
stable and readily ascertainable property valuation with a flexible 
rate of return, which reflects substantial changes in economic 
conditions, will, under the circumstances, protect in an equitable 
manner the rights and interests of the investors and the rate 
payers. 


109. The split inventory method is not novel. It was used by 
a number of regulatory agencies following World War I, e.g. 
Re Capitol Traction Co., (D.C.), P.U.R. 1919 F, 779; Re Libby 
Water and Electric Co. (Mont.), P.U.R. 1922 E, 402. The pre- 
war valuation was applied to pre-war property and the actual 
cost of subsequent property was added thereto. The method was 
used because the prices which prevailed during and after World 
War I were so much higher than they were before the war and 
were subject to such wide fluctuations, as to raise some doubts 
as to the propriety of using the prices of any particular period, 
or even as to the war period as a whole, except for such parts 
of the property in question as were constructed during that 
period. We were confronted with somewhat comparable economic 
conditions during and subsequent to World War II. 


110. Both the Department, in the administration of the Pack- 
ers and Stockyards Act, and the respondent, in setting up its 
property records, have recognized the soundness and validity of 
the split inventory method of property valuation. This method 
was used predominantly in In re Denver Union Stock Yard Co., 
P&S Docket No. 450, February 17, 1937 and August 17, 1951 
(10 A.D. 1033) to bring the 1935 reproduction cost appraisal 
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down to 1951. It has also been used to test the reasonableness 
of the numerous requests of respondent for rate increases in 
P&S Docket No. 1211. Further, respondent has set up and main- 
tained its property accounts and records on the basis of the 
split inventory method of valuation. These accounts were estab- 
lished upon a reproduction cost new appraisal as of January 1, 
1919, but since that time additions thereto have been at cost and 
retirements at appropriate values. 


111. Applying the split inventory method to respondent’s 
buildings and improvements we find that, as of October 31, 1961, 
the undepreciated value of all of respondent’s buildings and im- 
provements was $5,794,611. From this amount, there must be 
deducted $212,331 for the valuation of the structures which the 
parties agree are not used and useful in the rendition of stock- 
yard services. Deducting the value of these not used and useful 
structures from the $5,794,611 valuation for respondent’s build- 
ings and improvements as of October 31, 1961, gives a total 
undepreciated value of respondent’s used and useful buildings 
and improvements as of that date of $5,582,280. 


112. The valuation of respondent’s structures to be included 
in the rate base is to be determined by deducting from the unde- 
preciated value an amount fairly representing the extent to 
which such property has depreciated. Respondent and complain- 
ant have stipulated and agreed as to the condition percent of 
each unit of property as of October 31, 1961, reflecting all ele- 
ments of observed depreciation, such as condition, age, wear and 
tear, obsolescence within the structures, functional obsolescence 
due to the arrangement, layout, and design of the stockyards, and 
expectancy of future life of the various units of property. Re- 
spondent and complainant also have stipulated and agreed with 
respect to remaining life of each unit of property as of October 
31, 1961. 


113. We have applied the condition percents stipulated and 
agreed to by respondent and complainant to the undepreciated 
values determined as aforesaid, by the use of the split inventory 
method of valuation, to arrive at the depreciated value of re- 
spondent’s used and useful buildings and improvements as of 
October 31, 1961. The details of our computations are set forth 
in the following table IV, which also includes our computation 
of the annual depreciation requirements for respondent’s build- 
ings and improvements based upon the remaining life of the 
various units of property stipulated and agreed to by the 
parties. 
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114. Respondent also requests an allowance for interest dur- 
ing construction on the reproduction cost new value less depre- 
ciation of its structures and improvements. In exhibit 46 re- 
spondent proposed interest during construction on such property 
and on its movables so valued at the rate of 6 percent per annum 
for a construction period of two years for structures and im- 
provements and six months for movables. Clarence J. Winkel 
explained that the 6 percent annual rate of interest on the value 
of respondent’s structures is actually a 3 percent per annum rate 
because only half the time necessary for construction is applied 
to the total value of such property. In its exceptions to the hear- 
ing examiner’s report, respondent similarly computes interest 
during construction on its structures and improvements, but not 
on its movables, and then arrives at an interest during construc- 
tion figure on the alleged depreciated value of its structures and 
improvements. As indicated above, we have refused to adopt re- 
spondent’s reproduction cost new formula for valuation. In addi- 
tion, respondent has completely failed to supply information 
necessary to enable us to compute interest during construction 
under the split-inventory formula adopted herein, such as the 
actual period of construction for its various structures built 
piecemeal. Nor has complainant done so or demonstrated clearly 
why interest during construction should not be applied to at 
least some of respondent’s structures. While we have serious 
doubts with respect to allowing respondent interest during con- 
struction on its structures because of its failure of proof we 
herein apply respondent’s method of computing interest during 
construction to the value of its structures and improvements 
determined under the split-inventory formula rather than com- 
pletely rejecting such allowance. (See Finding 104.) Applying 
respondent’s formula, we find that interest during construction 
on the undepreciated value of respondent’s structures and im- 
provements is $334,936.80 and the interest during construction 
on the depreciated value of such property is $183,210.43. Con- 
sequently, $183,210 should be included in computing respondent’s 
rate base. 


115. Future adjustments in the rate base should take into 
consideration depreciation accruals; and respondent and com- 
plainant have stipulated and agreed that for the purpose of 
temporary modifications of the schedule of rates and charges 
prescribed in the final rate order to be entered disposing of re- 
spondent’s petition of January 20, 1958 (but without prejudice 
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to the rights of the parties to re-examine respondent’s rate base 
in a proper proceeding), the valuation of the depreciable prop- 
erty included in respondent’s rate base as determined in this 
proceeding shall be adjusted from year to year by adding the 
values of improvements at cost, deducting retirements at appro- 
priate values, and deducting depreciation accruals recorded sub- 
sequent to October 31, 1961. 


Valuation of Movables 


116. Respondent’s movables should be valued on the basis of 
the asset balance for such property shown in the current cor- 
porate property account, and depreciated by the balance of the 
depreciation reserve for movables as shown in the current cor- 
porate property records. This is the same method used in deter- 
mining the depreciated value of the movables in connection with 
the 1940 proceeding in this docket. All movables are considered 
used and useful. 


117. Respondent and complainant have stipulated that the 
remaining value of the movables determined in accordance with 
Finding 116 as of October 31, 1961, is $58,346, and that this 
amount should be included in the rate base. 


Working Capital 


118. In order to meet its outlays promptly, respondent re- 
quires the use of cash working capital in the conduct of its busi- 
ness, and an allowance therefor should be included in the rate 
base. Respondent, because of its prompt collection of revenues, 
does not require as much working capital as, for example, such 
utilities as gas, electric and telephone companies, which bill for 
services rendered on a monthly basis. Ordinarily respondent col- 
lects fully for its yardage service and feed in about three days. 
It meets its payroll weekly and bi-weekly. It, therefore, sells to 
its patrons the services of its employees, and collects before it 
pays for the services rendered. Payroll and salaries constitute 
over half of respondent’s operating expenses, excluding Federal 
and State income taxes which are not prepaid. Respondent also 
defers payment of other items of expense. For example, an analy- 
sis of the transactions set forth on page 14 of exhibit 146 indicates 
that concrete received by respondent on October 2 and 5, 1956, 
was not paid for until November 5, 1956. We do not propose, 
however, because of the collection of revenues in advance of the 
payment of payroll, salaries, and other expenses, that these items 
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should be eliminated from working capital requirements. Never- 
theless the advance collection of revenues is an element to be 
weighed in forming a judgment as to the reasonableness of the 
amounts to be allowed for respondent’s working capital require- 
ments. 


119. Respondent and complainant have stipulated that $195,- 
000 is a fair and reasonable allowance for inclusion in the rate 
base in this proceeding to cover respondent’s working capital 
requirement. Included in the stipulation is a tabulation showing 
in detail the working capital requirement based upon the “feed 
inventories”, “storeroom materials and supplies”, “payroll”, and 
“other cash requiring items” as of October 31, 1961, totaling 
$193,106. The parties stipulated and agreed that in order 
to cover any contingencies not specifically covered in such tabula- 
tion, the allowance for working capital should be rounded to 
$195,000. 


Rate Base 


120. The elements to be included in the rate base are the 
valuation of the used and useful land, the depreciated value of 
the used and useful buildings and improvements, the depreciated 
value of the used and useful movables, and a reasonable allow- 
ance for working capital. The following tabulation summarizes 
the rate base elements as of October 31, 1961: 

Used and useful land including interest during 
construction $1,629,643 


Depreciated value of used and useful buildings 
and improvements including interest during 


construction 3,285,821 
Depreciated value of the movables 58,346 
Working Capital 195,000 

TOTAL $5,118,810 


Rounding out the figure $5,118,810, we find that the reason- 
able and equitable rate base upon which respondent is entitled 
to earn a fair return is $5,119,000 as of October 31, 1961. 


121. The rate base of $5,119,000 may be compared with the 
total capital structure of respondent as shown in its corporate 
books. As of October 31, 1961, respondent had $400,000 in first 
mortgage bonds outstanding. Its total equity capital was $4,516,- 
853 which was made up of $2,818,423, of common stock and 
$1,697,930 of earned surplus. The book value of its capital struc- 
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ture was, therefore, $400,000 in bonds and $4,516,353 in equity 
capital or a total of $4,916,353. This capital structure included, 
however, respondent’s investments in its subsidiaries, the Union 
Stockyards Co. of Fargo and the Stockyards Railway Co., and 
notes receivable in the amount of $600,000 (514%) from Canal- 
Randolph Corporation, its parent company, as well as respond- 
ent’s investment in the stockyards facilities at South St. Paul. 
These investments in nonused and useful properties amounted 
to $1,090,000. Subtracting this amount from the total capital 
of $4,916,353, results in $3,826,353 as the capital applicable to 
its used and useful properties, as compared to the rate base of 
$5,119,000, which we have established herein. 


122. Another test of the reasonableness of the rate base is 
a comparison between the rate base and the market value of 
respondent’s securities. During the period 1953 through 1960, 
the highest price for respondent’s common stock was 221% in 
1956. In 1960 the highest price for respondent’s common stock 
was 18. Applying the price of 221%4 to respondent’s 172,500 
shares of common stock outstanding as of October 31, 1961, re- 
sults in a market value for respondent’s equity capital of 
$3,881,250. Adding to this sum the $400,000 bonded indebtedness, 
results in a value of respondent’s securities of $4,281,250. Sub- 
tracting the investments in nonused and useful properties, the 
highest market value of the proportion of respondent’s securi- 
ties applicable to its used and useful property would be approx- 
imately $3,191,250 as compared to the rate base of $5,119,000 
found herein. 


123. The rate base of $5,119,000, should also be compared 
with the remaining value of respondent’s buildings and improve- 
ments based upon the asset values shown in the new property 
accounts set up in 1936 and the total of the net depreciation 
accruals, plus the valuation of the movables and land and the 
allowance for working capital. As of October 31, 1961, such 
property accounts showed an asset value for the structures of 
$5,330,697 and a depreciated reserve of $3,548,921, or a remain- 
ing value of $1,781,776. This remaining value includes all of the 
structures, not used and useful as well as used and useful. As 
of October 31, 1956, the remaining value of the not used and 
useful property was $65,216, and since 1956, net additions of 
$319 have been made and, of course, depreciation has been ac- 
crued on this property. Adding to the remaining value of $1,781,- 
776 for all of the buildings and improvements, the remaining 
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value for movables as of October 31, 1961, of $58,346, the valua- 
tion of the used and useful land of $1,629,648, and $195,000 
for working capital, would total $3,664,765 as compared with the 
rate base established herein of $5,119,000. In addition to the 
amount in the reserve for depreciation shown in respondent’s 
new property accounts set up in 1936, respondent transferred 
$847,381 from the depreciation reserve in 1936 to earned sur- 
plus. Subtracting the $847,381 from the valuation of $3,664,765 
would result in a valuation of the structures, movables, and land, 
plus working capital of $2,817,384, as compared with the rate 
base established herein of $5,119,000. 


Rate of Return® 


124. The rate of return allowed in the basic order was 614 
percent. Respondent contends it is entitled to a rate of return 
of 9 to 914 percent, whereas complainant maintains that a rate 
of return of 614 percent is reasonable and should be prescribed 
in this proceeding. The hearing examiner adopted a 714 percent 
rate of return. 


125. Three witnesses testified on the subject of a fair rate 
of return: Leonard Spacek, a certified public accountant and 
managing partner of Arthur Andersen & Co., independent public 
accountants, Chicago, Illinois, and Charles A. O’Neil, vice-presi- 
dent of Duff and Phelps, Inc., investment consultants of Chicago, 
Illinois, for respondent; and John A. Zelinski, then head of com- 
plainant’s Rates and Registrations Branch, for the complainant. 


126. The weight to be given to the conflicting opinions of 
these experts is determined by our appraisal of the reasonable- 
ness of the reasons and bases given to support such opinions and 
the consistency thereof with the facts in the record. The ultimate 
determination of a fair return is, of course, a matter for our 
judgment and we do not consider ourselves restricted exclusively 





®In the stipulation filed March 21, 1962, respondent and complainant agreed that, in con- 
nection with the issue of the rate of return to be prescribed for respondent in this proceeding, 
they would rely upon the evidence in the record as of October 31, 1957, and the data in and 
the provisions of the stipulation. It was also agreed that any other changes in the evidence 
since October 31, 1957, would not have an appreciable effect upon the over-all situation regard- 
ing the rate of return issue. We do note, however, the reduction in respondent’s bonded 
indebtedness and the increase in common stock ownership in respondent by its parent corpora- 
tion which occurred subsequent to October $1, 1957, as reflected in respondent’s annual report 
for 1961. It was specifically stipulated by complainant and respondent “that official notice 
may be taken of respondent’s annual reports filed under the Packers and Stockyards Act 
and regulations for the years 1957 through 1961.” 
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to the expressions of expert opinions. Re Public Service Company 
of Indiana, Inc., 12 PUR 3d 509 (Ind. PSC 1956). See also 
Market Street Railway Company v. Railroad Commission of the 
State of California, 324 U.S. 548, 559-62 (1945). 


127. The Supreme Court, in Federal Power Commission V. 
Hope Natural Gas Co., 320 U.S. 591 (1944), has stated suc- 
cinctly our obligations to the investor interest in fixing just and 
reasonable rates, as follows (page 603): “[T]he investor inter- 
est has a legitimate concern with the financial integrity of the 
company whose rates are being regulated. From the investor or 
company point of view it is important that there be enough 
revenue not only for operating expenses but also for the capital 
costs of the business. These include service on the debt and divi- 
dends on the stock. Cf. Chicago & Grand Trunk Ry. Co. v. Well- 
man, 143 U.S. 339, 345-46. By that standard the return to the 
equity owners should be commensurate with returns on invest- 
ments in other enterprises having corresponding risks. That re- 
turn, moreover, should be sufficient to assure confidence in the 
financial integrity of the enterprise, 90 as to maintain its credit 
and to attract capital. See Missouri ex rel. Southwestern Bell Tel. 
Co. Vv. Public Service Commission, 262 U.S. 276, 291 (Mr. Jus- 
tice Brandeis concurring).” [Emphasis supplied.] 


128. We believe we shall discharge our obligations to the 
investor and treat the rate payer fairly if we provide revenues 
sufficient for the company to pay (a) its actual operating ex- 
penses prudently and economically incurred; (b) an annual 
charge for depreciation based upon the expected life of the 
properties; (c) taxes; (d) interest on its debt at the rate actu- 
ally paid; (e) a reasonable dividend on its outstanding stock; 
and (f) something to be added to the surplus to enable the com- 
pany, under good management, to maintain and support its 
credit. We shall treat (a), (b) and (c) elsewhere in this decision. 
Our immediate concern is with (d), (e) and (f). 


129. Respondent issued and sold at par $600,000 of first 
mortgage 334, percent sinking fund bonds dated September 1, 
1954, and due September 1, 1969. All these bonds were outstand- 
ing on October 31, 1957. These are the only senior securities of 
respondent and represented 12 percent of its capital structure 
as of October 31, 1957. Since that date $200,000 of such bonded 
indebtedness has been paid off, leaving only $400,000 of bonded 
indebtedness, or 8.14 percent of respondent’s capital structure, 
as of October 31, 1961. , 
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130. Spacek estimated that the “current cost” of this bor- 
rowed capital for respondent would be 4.75 percent. He ascer- 
tained that from September 1954, when the bonds were issued, 
until January 1958 the composite average yield of corporate 
bonds, as reported by Moody, increased 29 percent. By applying 
this factor to the 3.75 percent coupon rate of the bonds the 
“current cost” to respondent of the borrowed money is 4.84 per- 
cent. Secondly, the composite average yield for corporate bonds 
rated Baa in January 1958 was 4.72 percent. The only stockyard 
company bonds which are rated by Moody are those of the 
Kansas City Stock Yards Company, whose bonds rated B have 
a nominal rate of 5 percent and, based on 1957 market prices, 
yielded 5.43 percent. Respondent, therefore, contends that its 
adopted cost of 4.75 percent is conservative. The Kansas City 
Stock Yards Company bond rating is completely inapplicable. 
Of the total capital of $5,630,543 of this company, it had out- 
standing $3,247,000 in bonds, $852,000 in preferred stock, and 
$1,531,250 in common stock. Thus its debt ratio was over 57 per- 
cent and the times interest earned before taxes was only about 
5. The bonds of respondent company, on the other hand, should 
be considered “gilt edge’? by any standard. They are secured by 
a first mortgage on property valued at more than $4,500,000. 
The annual interest charge of $22,500 required to service these 
bonds in 1957 was earned 26.6 times before income tax deter- 
mination and the annual charge of $15,000 required to service 
the bonds in 1961 was earned 43 times before income taxes. 
O’Neil testified that in computing times interest earned it is the 
practice to take gross corporate income before taxes, as interest 
is deductible. 


131. However, these considerations are irrelevant to a de- 
termination of the cost of debt capital. Respondent’s actual cost 
is only 3.75 percent, and respondent under no circumstances will 
be required to pay more than this rate to service this obligation 


as long as it is outstanding. Any additional “cost” is purely fic- © 


tional. For rate making purposes, this actual cost is significant 
as indicating what the company will need in order to meet its 
interest requirements, that is, service its debt. The estimated cur- 
rent cost of new bond money contended for by respondent is 
directly relevant only as evidence of the probable cost of refund- 
ing or of new financing by means of issuance of new senior 
securities. Respondent’s attempt to inject the concept of replace- 
ment cost of debt capital into the ralte of return is rejected. Re 
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South Carolina Generating Company, 15 PUR 3d 289, 301 (FPC 
1956), affirmed on this issue South Carolina Generating Company 
v. Federal Power Commission, 249 F. 2d 755, 764-65 (4th Cir. 
1957), cert. denied, 356 U.S. 912 (1958). Cf. Safe Harbor Water 
Power Corporation Vv. Federal Power Commission, 179 F.2d 179 
(3d Cir. 1949); Colorado Interstate Gas Co. v. Federal Power 
Commission, 209 F. 2d 717 (10th Cir. 1953), cert. denied, 348 
U.S. 818 (1954). Fixed-charge securities as distinguished from 
common stock entitled to no specified rate of dividends are 
readily amenable to a determination of actual cost of service 
thereon which cost, that is, 3.75 percent, should be utilized in 
this proceeding. Cf. Bonbright, Principles of Public Utility Rates, 
240-41, 244-45, 248-50 (1961). 


132. Complainant proposed a hypothetical or assumed capital 
structure for respondent corporation of 40 percent debt and 60 
percent equity. Complainant contends that respondent’s capital 
structure as of October 31, 1957, and October 31, 1961, is not 
prudent and economical for rate making purposes and that the 
very low debt ratio maintained by it is an expensive luxury 
which must be borne by the rate payers and is imposed upon 
respondent by its parent corporation for the benefit of the par- 
ent. Under the Federal tax rate, a taxpayer such as respondent 
must pay out in taxes an amount which is slightly in excess of 
the amount it can retain to pay dividends and to build up its 
surplus. On the other hand interest on bonded indebtedness is 
deductible for income tax purposes so that for every dollar paid 
to the stockholders of respondent the rate payers must contribute 
something more than two dollars whereas each dollar of debt 
capital in the capital structure costs the rate payers only 48 
cents. We recognize that although the determination of whether 
bonds or stock should be issued is for management, the matter 
of debt ratio is not exclusively within its province (see, e.g., New 
England Telephone & Telegraph Co. v. Department of Public 
Utilities, 121 N.E. 2d 896, 6 PUR 3d 65 (Mass. 1954) ; Southern 
Bell Telephone and Telegraph Company V. Mississippi Public 
Service Commission, 113 So. 2d 622 (Miss. 1959); Re Mountain 
States Telephone and Telegraph Company, 284 P. 2d 681, 8 PUR 
3d 265 (Idaho 1955)) and that in an appropriate case the con- 
sideration of a hypothetical or assumed capital structure to ar- 
rive at a legitimate cost of capital may be required. Bonbright, 
Principles of Public Utility Rates, 243-44 (1961). However, we 
refrain from so doing in this proceeding for the reasons expressed 
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by the hearing examiner in his Finding 274 and our Finding 104 
supra. Also, the method employed below to estimate the cost of 
common stock capital takes into consideration the capital struc- 
ture and bonded indebtedness of respondent’s mane and to that 
extent meets complainant’s objections. 


133. We now turn to the problem of estimating the so-called 
cost of the common stock capital of respondent corporation. 
Spacek based his conclusion that 9 to 914 percent would be a 
fair return upon his estimate of the current cost of capital for 
respondent, its parent corporation, and certain major stockyards 
for which financial data were available. He considered the capital 
structure of respondent and its source of capital, the capital 
structure of respondent’s parent corporation and other stock- 
yard companies, the market value of the securities of these com- 
panies, and his estimated cost of flotation of their securities. 
His purpose was to determine what, in his opinion, the investor 
demands as a return on the money he invests in stockyards. 
Spacek measured the current cost of the equity capital almost 
exclusively by earnings price ratios, giving very little, if any, 
consideration to the dividends paid. His estimates of equity capi- 
tal assumed an average rate of 10.46 percent for the interest of 
respondent’s minority stockholders, who then held 29 percent of 
the common stock, and an average of 8 percent for the interest 
of United Stockyards Corporation, which then owned 71 percent 
of the stock. The former average was allegedly derived from 
averages of common stock earnings price ratios for 10 stockyard 
companies for the period 1953 to 1957. Respondent failed to 
place in the record the basic data supporting such conclusion. 
The latter average was the alleged cost of capital to United 
Stockyards Corporation based upon its capitalization as of Octo- 
ber 31, 1957. 


134. The formula introduced by Spacek to measure respond- 
ent’s cost of capital recognizes the capitalization of respondent’s 
parent corporation. Cf. e.g., Re New York Telephone Company, 
5 PUR 3d 33 (N.Y. PSC 1954); Re Michigan Bell Telephone 
Company, 5 PUR 3d 301 (Mich. PSC 1954). Such formula bases 
the cost of that part of respondent’s equity capital supplied or 
held by United Stockyards Corporation upon the cost of capital 
to the parent corporation. Utilizing the method or formula em- 
ployed by respondent for estimating cost of capital and using 
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earnings price ratios, as computed from exhibit 102, to determine 
the cost of common stock capital we reach a result somewhat 
different from that found by respondent. Exhibit 102 introduced 
by complainant contains the earnings and dividends per share 
on stocks of nine stockyard companies and United Stockyards 
Corporation and the price range for such stocks for the period 
1953 through 1957. The following corporations are listed in such 
exhibit: United Stockyards Corporation, St. Paul Union Stock 
Yards Company, The Sioux City Stockyards Company, St. Joseph 
Stock Yards Company, St. Louis National Stock Yards Company, 
Kansas City Stock Yards Company, The Denver Union Stockyards 
Company, Union Stock Yards Co. of Omaha, Ltd., Wichita Union 
Stockyards Company, and The Cincinnati Union Stock Yards 
Company. We think it better practice in averaging the earnings 
price ratios for the five-year period to eliminate from considera- 
tion the United Stockyards Corporation as it is primarily a hold- 
ing as well as an operating company (see footnote 9 for result 
with United included) and the Kansas City Stock Yards Com- 
pany. This latter company should be eliminated because the 
earnings price ratios determined for it was so atypical as to 
jeopardize any meaningful average for the operating companies 
for which data were available. For example, the ratios deter- 
mined for such company for the five years beginning with 1953 
were 15.35, 18.36, 16.75, 23.96, and 11.16 percent, respectively, 
totally unlike the experience of the other eight companies. The 
average earnings price ratio for the period 1953 through 1957 
for the remaining eight stockyard companies was 8.69, which 
we have rounded to 8.70. The eight companies used included 
respondent and two other stockyard company subsidiaries of 
United Stockyards Corporation. This average reflected or em- 
ployed in respondent’s formula, exclusive of a cost of flotation, 
results in a cost of capital for respondent corporation based upon 
its capitalization as of October 31, 1957, as follows: 


1957 Percent of Total Cost Weighted Cost 
Borrowed capital 12 3.75 45 
Equity capital 

Minority interest 25 8.70 2.18 
Held by parent 63 6.68* 4.21 


Total 6.84 
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Utilizing a cost of common stock capital of 9 percent® results 
in a cost of capital for respondent corporation based upon its 
capitalization as of October 31, 1957, as follows: 


1957 Percent of Total Cost Weighted Cost 
Borrowed capital 12 3.75 45 
Equity capital 

Minority interest 25 9.00 2.25 
Held by parent 63 6.85* 4.32 
Total 7.02 


* Arrived at by multiplying or weighting actual cost of parent’s bonded in- 
debtedness, 4 percent, with percentage of bonded indebtedness and adding 
thereto the appropriate cost of equity: capital figure multiplied by 57 percent 
or the percentage of equity capital in United Stockyard Corporation’s capital 
structure. In this computation we have ignored the fact that United had in 
1957 a substantial amount of preferred stock in its capital structure which 
carried a 5 percent dividend rate. 


135. The stocks of only three of the companies used in 
Spacek’s average are listed on stock exchanges. These companies 
and their respective earnings price ratios used by Spacek to 
arrive at his 1957 average earnings price ratio of 8.76 percent 
are The Cincinnati Union Stock Yard Company, 5.05 percent; 
The Denver Union Stock Yard Company, 8.57 percent; and the 
Union Stock Yards Co. of Omaha, Ltd., 5.46 percent. The prices 
of the stocks of these companies more nearly reflect the market 
value of such stocks than would be the case with respect to the 
stocks of the other companies which are spasmodically traded in 
small lots over the counter, are closely held, are not generally 
known to the investing public and lack an active market. This is 
especially true with respect to the subsidiaries of United Stock- 


* Exhibit 102 did not contain dividend, earnings and market price data for the Bourbon 
Stock Yard Company and The Cleveland Union Stock Yards Company which were included 
in respondent's exhibit 61. An examination of Moody’s and Standard & Poor’s did not yield 
such data for these two companies for the five-year period. However, the average earnings 
price ratio for the Cleveland stockyard company for the four-year period 1954-1957 is determin- 
able from these sources and is 11.89 percent. Including this percentage with the average 
earnings price ratios for the other eight companies for the five-year period results in an aver- 
age earnings price ratio for the nine companies of 9.04 percent. Eliminating respondent from 
the eight companies results in an average earnings price ratio of 8.57 percent. Eliminating 
respondent and the Wichita stockyard company which had the lowest average earnings price 
ratio of the companies in exhibit 102 results in an average earnings price ratio for the remain- 
ing six companies of 8.96 percent. Excluding Wichita but including respondent results in an 
average earnings price ratio for the seven remaining companies of 9.04 percent. Adding United 
Stockyards Corporation to the eight companies results in an average earnings price ratio of 
9.18 percent and adding United and the average earnings price ratio for the Cleveland com- 
pany for the four-year period to the eight companies results in an average earnings price 
ratio of 9.41 percent for the 10 companies. 
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yards Corporation, that is, respondent corporation, The Sioux 
City Stockyards Company and St. Joseph Stock Yards Company. 
The average earnings price ratio of the three companies listed 
on stock exchanges for 1957 was 6.36 percent utilizing Spacek’s 
figures but only 5.95 percent pursuant to data available in ex- 
hibit 102 and the five-year average for the three companies was 
approximately 7.98 percent. Rounding this figure to 8 percent 
and utilizing respondent’s formula we arrive at a cost of capital 
for respondent corporation based upon its capitalization as of 
October 31, 1957, as follows: 


1957 Percent of Total Cost Weighted Cost 
Borrowed capital 12 3.75 45 
Equity capital 

Minority interest 25 8.00 2.00 
Held by parent 63 6.28* 8.96 
Total 6.41 





* See note to tables in Finding 134, supra, for method of computing this 
value. 


136. Zelinski introduced exhibit 101 to show the earnings, 
dividends, and earnings price ratios per share from the first 
quarter of 1953 through the first quarter of 1958 for utilities’ 
securities and for the composite of the board group of companies 
included in Standard & Poor’s daily stock price indices. The wit- 
ness set out the data concerning the utility sub-group separately 
because it was his opinion that such sub-group is reasonably 
comparable to a company like respondent. The data included in 
the exhibit sets forth information concerning a broad list of 
securities which the witness believed were generally comparable 
to those of respondent. Exhibit 102, as we have previously indi- 
cated, shows the earnings on, and dividends paid on, the com- 
mon stock of 10 stockyard companies, including respondent and 
its parent, United Stockyards Corporation. 


137. After consideration of the data set forth in exhibits 101 
and 102, the nature of the stocks of stockyard companies, and 
other relevant matters, Zelinski concluded that a company with 
the potential of respondent should be able to sell its stock in a 
range to yield between 614 and 7% percent in dividends, aver- 
aging 634, percent over a period of years. This return on the 
stock was higher than the returns shown in exhibit 101 because 
it was recognized that stockyard stocks are not well known to 
the investing public and are closely held. This is true particularly 
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of the stocks of the subsidiary companies of the United Stock- 
yards Corporation, such as respondent, the Sioux City Stock 
Yards Company, and the St. Joseph Stock Yards Company, be- 
cause of the dominant controlling interest of United in these 
companies, The examiner concluded that because the stocks of 
the Union Stock Yards Co. of Omaha, Ltd., The Denver Union 
Stock Yard Company, and The Cincinnati Union Stock Yard 
Company are listed on stock exchanges a comparison between 
the prices at which the stocks of these companies are selling and 
the dividend returns thereon more nearly reflect what investors 
would demand in the way of returns on the money they invest 
in stockyard companies. During the period 1953 through 1957, 
the Union Stock Yards Co. of Omaha, Ltd., maintained a divi- 
dend price ratio ranging from 4.9 percent in 1954 and 1955 to 
5.8 percent in 1956, or an average over the five years of 5.3 per- 
cent. During the same period, The Denver Union Stock Yard 
Company maintained a dividend price ranging from 5.6 percent 
in 1956 to 6.1 percent in 1953 and 1955, or an average for the 
five years of 5.9 percent. Also during the same period, The Cin- 
cinnati Union Stock Yard Company maintained a dividend price 
ratio ranging from 6.8 percent in 1953 to 8.1 percent in 1954, or 
an average for the five years of 7.3 percent. The average for the 
three companies during the five-year period was 6.19 percent. 
With a yield on the bonds at 334 percent and a dividend on the 
stock of 634, percent as computed by the hearing examiner, the 
combined cost of capital would average 6.39 percent on respond- 
ent’s 1957 capitalization. 


138. Also to be considered in determining the rate of return 
is the competitive situation in the marketing of livestock. Stock- 
yards in general, and respondent in particular, faced competition 
in 1938 from a number of sources which are still evident, but 
there are new competitive developments in livestock marketing 
and the volume and intensity of the competition are materially 
greater than they were in 1938. Total marketings of livestock 
from the farms in the United States materially increased in the 
20-year period from 1938 to 1957, except in the case of sheep 
and lambs. Cattle marketings increased 75 percent; calves 58 
percent; hogs 62 percent; while sheep and lambs declined 32 
percent. In the same period receipts at South St. Paul either 
declined more or increased less than the total farm marketing. 
The total receipts at respondent’s stockyard in 1957 compared 
with 1938 showed increases of 38 percent in cattle, 7 percent in 


— 2 oe Oe Ps ow ae ee! a ae ab £8 6 ee, oe oe a ek a Ge kes Cs ee cs ass ce cs cs 


of 


ok- 
eck 


Se 


ion 
rd 
en 


1d- 


» 


ut 
ng 
lly 
ck 
he 
ep 
58 
32 
er 
1g. 


ST. PAUL UNION STOCKYARDS CO. 1299 
Cite as 21 A.D. 1216 


calves, 38 percent in hogs, and a decrease of 40 percent in sheep 
and lambs. During the same 20-year period receipts of hogs at 
interior concentration yards and slaughtering plants in Iowa and 
Southern Minnesota, the normal trade territory of respondent, 
increased 120 percent. In 1938 there were 1345 auction yards in 
operation. The number increased to a peak of 2500 in 1952 
and there were about 2300 in operation in 1957. In the west 
northcentral region there are 12 terminal markets, including re- 
spondent, and approximately 680 auction markets. including 88 
auction markets in Minnesota and North Dakota. 


139. The increased intensity of competition since the 1940 
basic order unquestionably has had some effect upon the risk 
element in respondent’s equity securities and consideration 
should be given thereto in arriving at a reasonable rate of re- 
turn. Also, for this reason and others a comparison or correla- 
tion between stockyard companies and the more traditional and 
monopolistic public utilities is imperfect. Furthermore, any com- 
parison between airline carriers, independent gas producers and 
stockyard companies, as proposed by respondent, would be far- 
fetched. Consequently, we place greater emphasis upon earnings 
price ratios of stockyard companies to determine the cost of 
equity capital and hence the cost of capital to respondent based 
on its 1957 capitalization with the hearing examiner’s analysis, 
which did allow a higher dividend requirement than reflected in 
exhibit 101 for utilities generally because of recognition of the 
somewhat unique position of stockyard company securities when 
related to other public utility stocks, only as a check upon the 
former method. Cf. Bonbright, Principles of Public Utility Rates, 
250-51 (1961); Re Diamond State Telephone Company, 21 PUR 
3d 417, 4385 (Del. PSC 1958). To reflect increased competition, 
to provide a reasonable margin for surplus, and to provide for 
possible error, real but immeasurable items of cost and regula- 
tory lag, we have decided upon a rate of return of 7.75 percent, 
and this rate will be used to arrive at the rates to be fixed in 
this proceeding. Spacek added 0.82 percent to his so-called cur- 
rent cost of capital for respondent to reflect the cost of flotation. 
Such a separate allowance should not be included in the rate of 
return. There is no evidence that respondent experienced any 
cost or discount in its most recent financing. Furthermore, it 
has been repeatedly held that an allowance for such cost should 
not be included in the rate base, because it is a purely hypo- 
thetical cost, and even where incurred it is a cost which should 
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be borne by the owners and not passed to the rate payers. Secre- 
tary of Agriculture v. St. Joseph Stock Yards Co., BAI (now 
P&S) Docket No. 298, Order of May 4, 1934 (page 53), sus- 
tained St. Joseph Stock Yards Co. v. United States, 11 F. Supp. 
322, 333-34 (W.D. Mo. 1935), aff’d, 298 U.S. 38 (1936) ; Denver 
Union Stock Yard Co. v. United States, 57 F.2d 735, 742-43 (D. 
Colo. 1932). There is no justification for including such specula- 
tive cost either in the rate base or the rate of return as a separ- 
ate item. 


140. Applied to the rate base of $5,119,000 (Finding 120), 
this 7.75 percent rate of return results in $396,723 as a reason- 
able net operating income. 


141. Respondent argues that a more liberal rate fixing policy 
should be adopted. Among the reasons given is that the virtual 
monopoly terminal stockyards enjoyed prior to the enactment of 
the Packers and Stockyards Act, 1921, has now been eliminated 
because of the decentralization of packers, the establishment of 
country buying and selling points, and the growth of auction 
markets—all made possible by the development of the motor 
truck and hard surfaced roads which now carry over 90 percent 
of the livestock to market. Consideration of this competition has 
been given in arriving at the 7.75 percent rate of return as one 
of the factors justifying an increase over the 614 percent fixed 
in the basic order. 


142. Respondent, in urging that a somewhat less burdensome 
rate fixing policy would be justified, contends: “There are at 
present three distinct levels of rate regulation under the Packers 
and Stockyards Act: (1) the pervasive level, applied to respond- 
ent and to 10 other terminal stockyards, in which the rate struc- 
ture is completely frozen and no change either upward or down- 
ward may be made without special permission; (2) the super- 
visory level, applied to other posted major and minor stockyards 
including auction markets, in which tariffs are filed but may be 
changed at the discretion of management upon 10 days’ notice, 
subject to the Secretary’s power to suspend and investigate the 
lawfulness of proposed rate changes; and (3) the administra- 
tively exempt level, applied to numerous stockyards, including 
many auction markets in Minnesota in direct competition with 
respondent, upon which the Secretary has not seen fit to impose 
any measure of rate regulation, and as to which management is 
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inhibited only by its business judgment and the possibility of 
posting at some future time.” 


t 


143. It is true, of course, that there are rate orders out- 
standing against only 11 terminal stockyard companies. It is also 
true that stockyards against whom orders are outstanding must 
petition for a modification of their rates and charges before they 
can go into effect, but this is precisely what the statute requires. 
Respondent has presented no evidence to prove discrimination 
between stockyards under orders and posted stockyards not un- 
der orders. The act is administered so as to minimize any possi- 
bility of discrimination. There is, of course, some delay involved 
in obtaining a modification of a formal rate order, but compan- 
ies against whom such orders are in effect have been found, after 
full hearing, to have filed rates and charges that are unjust, 
unreasonable, or discriminatory. Because of the negotiation and 
consent procedure followed by the Department, requests for 
reasonable modifications of rate orders can be and are handled 
promptly and expeditiously. These requests are given the same 
analysis, anid have applied to them the same standards, as the 
schedules filed by stockyards not under formal order. 


144. Section 306 of the act (7 U.S.C. 207) provides that the 
stockyard owner of each stockyard posted under the act shall 
file with the Secretary, and keep open to public inspection at the 
stockyard, schedules showing all rates and charges for the stock- 
yard services, and that no change shall be made in the rates and 
charges so filed, except after ten days’ notice to the Secretary 
and to the public and published as aforesaid. This section also 
provides that, whenever there is filed with the Secretary any 
schedule stating a new rate or charge, the Secretary may either 
upon complaint by any interested person or upon his own in- 
itiative suspend such schedule for specified periods and enter 
upon a hearing concerning the lawfulness of such rate or charge. 
Section 310 of the act (7 U.S.C. 211) provides that if the Secre- 
tary finds, after full hearing, that any rate or charge is unjust, 
unreasonable, or discriminatory, he may determine and prescribe 
what will be the just and reasonable rate or charge to be there- 
after assessed. 


145. An analysis is made by complainant of every such sched- 
ule of rates and charges so filed and of any complaint submitted 
with respect thereto. If the analysis does not indicate that the 
changes in the rates and charges will result in unjust, unrea- 
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sonable, or discriminatory rates or charges, complainant, in 
effect, consents to such changes by not taking action to suspend 
the schedule and initiating a hearing with respect thereto. If it 
appears that the rates or charges are unjust, unreasonable, or 
discriminatory, complainant informs the party who filed the 
schedule of the respects in which complainant suggests that the 
schedule be modified. If agreement is not reached concerning 
such suggested modifications, appropriate action is taken to in- 
stitute a hearing concerning the matter. When, after hearing, 
it is found that such rates and charges are unlawful, an order 
is issued prescribing the just, reasonable, and nondiscriminatory 
rates and charges which shall be assessed. After the issuance of 
such an order, a petition may be filed at any time to modify 
the order so as to authorize a modification in the rates and 
charges, as specifically provided in section 202.37 of the rules of 
practice under the act (9 CFR 202.37). 


146. When such a petition is filed, complainant makes an an- 
alysis of the modifications requested in the prescribed rates and 
charges. Where the petition involves an increase in the prescribed 
rates and charges, or new rates and charges for services not cov- 
ered by order, notice thereof is published in the Federal Register. 
If complainant concludes that the changes requested will not result 
in unjust, unreasonable, or discriminatory rates or charges, ‘it 
recommends to the Judicial Officer that such petition be granted, 
and, if no complaint or objection is filed by an interested person, 
a so-called “consent order” is issued granting the petition. If 
complainant concludes, however, that the changes requested wil 
result in unjust, unreasonable, or discriminatory rates or charges, 
it files an answer in opposition to the petition. When such an 
answer is filed, or when interested persons file objections, the 
matter must proceed to a formal hearing, as in the instant case, 
unless the matter is settled by negotiation and consent of all 
interested parties prior thereto. 


147. Basically, the only difference between the rate regula- 
tion status of those posted stockyards which are subject to for- 
mal rate orders and those which are not, is that the situation 
has never developed in which a schedule of any stockyard in 
the latter group has been suspended and a hearing held with 
respect thereto, or after such suspension and hearing, it has not 
been found that the schedule was unjust, unreasonable, or dis- 
criminatory and an order issued prescribing just, reasonable, 
and nondiscriminatory rates and charges. There is clearly no 
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basis for the respondent’s allegation that it is suffering unjust 
discrimination because it is subject to a formal rate order. It is 
merely in a different status of rate regulation because of the 
fact that its rates and charges have been formally challenged 
under the statute and have been found to be unjust, unreason- 
able or discriminatory.*° 


148. The third group of markets to which respondent re- 
ferred is the group which has not been posted under the act and 
thereby subject to the rate provisions thereof. On September 2, 
1958, section 302 of the act (7 U.S.C. 202) was amended (Pub- 
lic Law 85-909 (72 Stat. 1750)) to abandon the requirement 
as to the size of stockyards which are to be posted under the 
act and to make all stockyards in commerce subject to posting. 
Complainant has engaged in a vigorous posting program, as will 
appear by the notices of proposed posting, and the notices of 
stockyards posted, which frequently appear in the Federal Reg- 
ister. A United States Department of Agriculture press release 
dated December 22, 1960, states that the nation-wide posting 
program is nearly completed, bringing approximately 2200 stock- 
yards under Department supervision. Respondent did not know, 
of course, at the time of the hearing that the posting program 
would be pursued so vigorously. However, even if there was some 
justification for respondent’s contention that some special consid- 
eration should be given because of alleged unfair discrimination 
resulting from the rate status of unposted markets, such justi- 
fication .no longer exists. 


General Operating Expenses 


149. Respondent is entitled to have included in its rates an 
allowance for its actual operating expenses prudently and eco- 


® Respondent also argues that, since there is a difference between its status and the status 
of those posted stockyards which are not subject to formal rate orders, the order to be issued 
in this proceeding should prescribe ‘‘minimum reasonable rates and charges” and also prescribe 
the “maximum reasonable rates and charges, without prejudice to the voluntary establishment 
by respondent of rates and charges which may exceed the minimum rates and charges .. . 
but which shall not exceed the maximum rates and charges. . . .” It is stated in the re- 
spondent’s Proposed Findings, etc., that under section 810 of the act the Secretary is em- 
powered to prescribe the maximum and minimum rates which a stockyard may charge, and 
that the act does not require the Secretary to fix the same rate as both the maximum and 
the minimum. Aside from disagreeing with rspondent’s postulate that there is a difference 
in status between it and other posted stockyards not subject to formal rate orders, serious 
doubts exist as to the validity of respondent’s construction of secton 310 of the act. In any 
event, respondent’s contention was based upon the adoption of a fair value rate base and a 
rate of return of 9 to 944 percent which would result in rates which respondent could not 
competitively charge. Our rejection of respondent’s theory of rate making has, for all practi- 
cal purposes, eliminated respondent’s contention that separate minimum and maximum rates 
be established. 
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nomically incurred. Respondent and complainant have stipulated 
that the rate case expenses shall be amortized over a period of 
ten years beginning with each year of expense. Respondent and 
complainant have further stipulated that respondent’s pro-forma 
annual general operating expenses for fiscal year 1962 total 
$2,718,071, exclusive of the depreciation expense and income 
taxes. Included in the stipulation is a tabulation showing in 
detail the individual items included in such total expenses. Ac- 
cordingly, such total expenses will be used in this proceeding. 


Depreciation 


150. In the stipulation filed on March 21, 1962, the parties 
agreed as to the remaining life of the various units of property 
as of October 31, 1961. We have used such estimated lives and 
divided the depreciated value, ascertained by the split inventory 
method, of each unit of property by the applicable remaining 
life to ascertain the annual depreciation thereon. The results of 
this computation are contained in table IV, which is set forth in 
Finding 113. Our calculations resulted in an annual allowance 
totaling $133,620 for depreciation on all of respondent’s build- 
ings and improvements found to be used and useful for the ren- 
dition of stockyard services. 


151. Respondent and complainant have stipulated that the 
annual depreciation requirement for movables should be $17,094 
as of October 31, 1961, computed as shown in table V below, 
and this amount will be included in the operating expenses in 
this proceeding. 


TABLE V 
ANNUAL DEPRECIATION REQUIREMENT 
MOVABLES 
Remaining Values Annual 
Shown in Depreciation 
Description of Property Items Corporate Books Requirement 
Furniture, Fixtures, Tools 
& Equipment 
Furniture & Fixtures $ 7,660 $ 1,353 
Blacksmith Shop Equipment 1,504 224 
Exchange Building Equipment 1,061 348 
Tools & Implements 8,039 1,879 








TOTAL $18,264 $ 3,905 
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Remaining Values Annual 
Shown in Depreciation 
Description of Property Items Corporate Books Requirement 
Shippers Club Equipment $ §669 $ 34 
Wagons & Miscellaneous Stable 
Equipment $ 4,551 $ 455 
Autos, Trucks and Trailers 
Trailers $ 1,101 $ 309 
Passenger Autos 3,204 1,157 
Trucks 18,784 7,328 
Loaders 9,843 2,611 
Tractors 1,716 1,084 
Sweeper 376 238 
TOTAL $35,024 $12,727 
Fire Protection $ 438 73 
TOTAL MOVABLES $58,346 $17,094 


152. Combining our allowance of $133,620 for buildings and 
improvements with our allowance of $17,094 for movables gives 
a figure of $150,714 which we find is the reasonable allowance 
for depreciation for fiscal year 1962 on all of respondent’s used 
and useful property. 


Allowance for Income Taxes 


153. The amount of Federal and State income taxes neces- 
gary to be included in the total of the revenue requirements to 
produce a fair return of $396,723 on the rate base as of October 
31, 1961, is $441,164, determined on the basis of the algebraic 
formula set forth in respondent’s exhibit 66, as follows: 


F — Federal income tax 
S — State income tax 
$15,000 — Bond interest 
52%—$5,500 — Federal income tax rate 
9.3% — State income tax rate 
$500 — State tax exemption 
$396,723 — 7%% return on rate base 


Federal Income Tax 


F — ($396,723 — $15,000 + F) x .52— $5,500 
F — ($381,723 + F) x .52 — $5,500 
F — $198,496 +. .52F — $5,500 
A8F — $192,996 
F = $402,075 
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State Income Tax 


S — ($396,723 — $15,000 — $500 + S) x .098 
S — ($381,223 + S) x .093 
S — $35,454 + .098S 

907S — $35,454 





S = $39,089 
Total Income Tax 
Federal Income Tax $402,075 
State Income Tax 39,089 
Total Income Tax $441,164 


Revenue Requirements 


154. In preceding findings are set forth all the components of 
respondent’s revenue requirements. As aforesaid, revenue re- 
quirements consist of a fair return, operating expenses, depre- 
ciation, and income taxes. The total revenue requirements for 
rendering stockyard services for fiscal year 1962 are $3,706,672, 
consisting of: 


UN RNI NN as a $ 396,723 
Operating CXPeNSES onceeccscersssscssseseseescnseeeee 2,718,071 
BP TIRE TAROT i cssedsisscnssscscsccrvaecsccsccccnsiestassin 150,714 
ORIN NIN sco sceccchccccssscecscsemaseie 441,164 


Total Revenue Requirements.. $3,706,672 


155. The volume of livestock handled is the most important, 
the least certain, and the most difficult element to predict of any 
of the elements entering into a determination of a reasonable 
rate. Customarily, rates are based, in large measure, upon the 
anticipated volume of livestock for a considerable period in ad- 
vance, The volume cannot be predicted with absolute accuracy, 
for, in addition to the uncertainties of production, marketing, 
and consumption, there is always the possibility of the effect of 
tthe producer choice of a market which might and does divert 
livestock from or to a particular stockyard in an unpredictable 
volume. 


156. Respondent and complainant have stipulated that estim- 
ates of livestock receipts for fiscal year 1962 as compared with 
fiscal year 1961, prepared by the Agricultural Estimates Divi- 
sion of the Department, should be used in determining the rev- 
enues for the purposes of this proceeding. Such estimates take 
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into consideration past receipts of livestock as well as any fac- 
tors which are anticipated to influence receipts in the future. 
Accordingly, such estimates are used for the purposes of this 
proceeding and are reflected in table VI below. 


157. Respondent and complainant have stipulated regarding 
respondent’s pro-forma revenues based upon the current, and 
respondent’s proposed, rates and charges and the estimated live- 
stock receipts during the fiscal year 1962. The following table 
VI contains the details of the calculations of such pro-forma 
revenues. 
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158. To the amounts set forth in ‘tthe last line of table VI 
must be added revenues derived from gross profit on sales of 
feed and bedding, revenues from other services, and activities 
related to stockyard operations to arrive at total revenues. 
Respondent and complainant have stipulated that such revenues 


are as follows. 


From 
From Respondent's Proposed 

Current rates rates 

Revenues from table VI $2,958,522 $3,408,516 
Gross Profit on Sale of Feed and 

Bedding $ 255,817 255,817 
Revenues from other Services $ 40,276 40,276 
Related Stockyard Activities $ 216,678 216,678 
TOTAL $3,471,293 $3,921,287 


Accordingly, the revenues anticipated by respondent during fiscal 
year 1962 will total $3,471,293 if the current rates and charges 
are continued in effect, or $3,921,287 if respondent’s proposed 
rates were in effect for the full fiscal year. 


159. Complainant and respondent agreed in the stipulation 
filed March 21, 1962, that the revenues anticipated during fiscal 
year 1962 will total $3,471,293 if the current rates and charges 
prescribed in the temporary order issued June 23, 1961, effective 
June 29, 1961, are continued in effect. As found above, the rev- 
enue requirements necessary for operating expenses, deprecia- 
tion, income taxes, and a fair return for respondent total $3,706,- 
672, or $235,379 more than anticipated from the current rates and 
charges. Accordingly, the current schedule of rates and charges 
should be modified so as to produce additional revenue. However, 
the record in this proceeding does not indicate the manner in which 
the existing rates and charges should be increased to effectuate 
such result. Therefore, we have distributed this increase on a 
mathematical basis without disturbing the existing relationship 
between {the rates and charges for the various species of livestock 
or between the rates and charges for the various categories of serv- 
ices for a particular species listed in table VI. We are unable, 
on the basis of the record, to spread the additional revenue re- 
quirement over services not listed in table VI. The $235,379 
additional revenue requirement constitutes a 7.96 percent in- 
crease over the total 1962 pro-forma revenues from current 
rates, $2,958,522, less use of facilities charges, $2,684, or $2,955,- 
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838, set forth in table VI. The 1962 pro-forma revenue from 
current rates for each stockyard service for each species of live- 
stock listed in table VI was increased by 7.96 percent and the 
increased revenue figure was then divided by the 1962 pro-forma 
receipts of livestock for such category to arrive at the approxim- 
ate rate to be charged for such stockyard service in the Order, 
imfra. The figures resulting from such computations were 
rounded in a manner to produce the necessary additional revenue 
with the least disturbance to the existing rate structure. On the 
basis of the 1962 pro-forma receipts of livestock and the rates 
prescribed in the Order, infra, respondent’s 1962 pro-forma rev- 
enues for the services set forth in table VI, except for use of 
facilities charges, will be $3,191,681 or $464 more than the 1962 
pro-forma revenues based on current rates for such services, or 
$2,955,838, and the $235,379 revenue deficiency. Total 1962 pro- 
forma revenues based on 1962 pro-forma livestock receipts and 
the rates prescribed herein for services listed in table VI plus 
use of facilities charges and the additional revenues from the 
sale of feed and bedding, etc., set forth in Finding 158, are 
$3,707,136. There is insufficient evidence in the record upon 
which a determination may be made as to whether the revenues 
which will be received under the schedule prescribed in the Order 
and the revenue received from the rates and charges assessed in 
connection with other stockyard operations will be so distributed 
that the users of the various services and facilities will con- 
tribute their equitable portion of the total revenue. Accordingly, 
the prescription of such schedule does not constitute a determina- 
tion as to these matters. 


160. Respondent endeavored to justify its proposed rates by 
making comparisons with the rates charged by other stockyards. 
Realizing that its January 5, 1958, rates were as high or higher, 
with few exceptions, than those of other posted stockyards (see 
pages 80-84 of respondent’s main brief), respondent attempted 
to show that it is subject to greater expense because it sorts 
multiple consignments of livestock, a service not generally under- 
taken by other stockyards. Respondent estimated that its cost 
for sorting multiple consignments during fiscal year 1957 was 
$356,024. However, respondent does not use a separate labor force 
to sort multiple consignments. Men engaged in this activity per- 
form other yard labor. It was therefore necessary for respondent 
to apportion the expense of such labor. In 1948, when multiple 
sorting was first undertaken by respondent, it estimated that 75 
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additional men would be necessary to perform this work, but 
respondent was apparently able to do the job with about 7 addi- 
tional men in 1949 and 1950. Respondent contends that this was 
because receipts had declined in those years. While this may 
have been true, it could hardly have accounted for the difference 
between the estimate of 75 additional men and the 7 actually 
needed. Moreover, an allowance has always been included in the 
rates for the full expense of multiple sorting, regardless of cost. 
Furthermore, while respondent does have additional expense in 
connection with multiple sorting, most other stockyards include 
in their rates the cost of weighing livestock. At South St. Paul 
the weighing of livestock is performed by the State of Minnesota 
which assesses a separate charge for this service. The additional 
charges per head were 8 cents for cattle, 3 cents for calves, 5 
cents for hogs and 2 cents for sheep. If comparisons with the 
rates charged at other stockyards are relevant and material, and 
we do not believe that they are, the charges for weighing must 
be added to the rates at South St. Paul just as respondent has 
added delivery charges to the rates at other stockyards for com- 
parison purposes. Also if comparisons are in order, we should 
compare rates at South St. Paul with those of Sioux Falls, Sioux 
City and West Fargo, the posted stockyards with which respond- 
ent is in most direct competition for livestock receipts, although 
respondent generally competes for livestock with all terminal 
stockyards, auction markets, and buying stations in the west 
north central region of the country. The rates at South St. Paul 
were substantially higher than those charged at Sioux City, Sioux 
Falls, or West Fargo. 


161. A mere comparison of the rates of one stockyard with 
those of another without consideration of the comparabilities of 
relevant circumstances is of little value in determining the reason- 
ableness of rates. Respondent’s only evidence of comparability 
was with respect to rates and the general observation that other 
stockyards perform essentially the same functions with respect 
to the yarding and selling of cattle as are performed at South 
St. Paul. Mr. R. B. McCreight, respondent’s main witness on this 
subject, admitted that he had made no study of facilities or costs 
at the various stockyards with respect to yarding, delivery or 
weighing livestock. He had no knowledge of the rate base or the 
rate of return at other stockyards. He knew nothing of the 
financial or operative history of other stockyards. While ad- 
mitting that the volume of receipts would have an important 
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effect on the unit cost of operating other stockyards, he made no 
study thereof, nor did he give consideration to the fact that many 
auction markets operate only one or two days a week. Under 
the circumstances, a comparison between the rates charged by 
respondent and those charged by other stockyards is of no value 
to us in this proceeding, nor would it be in any proceeding unless 
all operating conditions are shown to be almost identical, a situa- 
tion which is extremely unlikely. It must be recognized that each 
stockyard, whether it is a terminal stockyard or an auction 
market, presents an individual problem with respect to rates. 


Adequacy of Respondent’s Books and Records 


162. During the course of the hearing complainant requested 
that its answer be amended to include an allegation that respond- 
ent has failed to keep accounts, records, and memoranda that 
fully and correctly disclose all transactions involved in its busi- 
ness as required by section 401 of the act (7 U.S.C. 221), and 
to incorporate a request that such order or orders be entered as 
are authorized by the act and warranted in the premises. Re- 
spondent opposed complainant’s request. After listening to argu- 
ment of the parties, the hearing examiner granted complainant’s 
motion to amend its answer and respondent denied the allegation 
contained therein. On December 16, 1959, respondent entered 
into a stipulation with complainant in connection with the tem- 
porary rate increase of December 17, 1959 (18 A.D. 1401), in 
which respondent agreed to include certain information in its 
accounts, records, and memoranda. This stipulation provided that 
nothing therein shall be considered as an admission by either 
party with respect to the allegations or contentions made by 
either party in this proceeding, or in any way to modify the 
position taken by either party in its briefs in this proceeding. 
The hearing examiner found certain deficiences in respondent’s 
books and records and adopted in his proposed order the pro- 
visions of the stipulation regarding the nature of the informa- 
tion which should be included in respondent’s books and records. 
Complainant, in its exceptions, further requested that the order 
require respondent’s books and records to include asset balances, 
accumulated depreciation and rate of depreciation in keeping 
with the findings contained in this decision. Respondent, in its 
exceptions, renewed its procedural objections to the introduc- 
tion of the books and records issue in this proceeding and con- 
tested the substantive findings of the examiner with respect 
thereto. 
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163. In view of the stipulation between complainant and re- 
spondent with respect to the accounts, records, and memoranda 
which respondent shall maintain and the setting of the books 
and records issue in this proceeding, that is, the manner and 
timing of its introduction herein, no useful purpose would be 
served by, and needless controversy could result from, tthe inclu- 
sion of the terms of the stipulation in the order. It is to respond- 
ent’s self interest to maintain its records in the manner prescribed 
in [the stipulation and in accordance with the findings contained 
herein. Readily identifiable records which verify future changes 
in circumstances are basic to rapid consideration of requests for 
modifications of rates and charges. And, of course, appropriate 
action could be instituted upon respondent’s failure to maintain 
its records in accordance with the stipulation and the findings 
herein. Therefore, we have not considered the books and records 
issue and our order herein does not prescribe the manner in 
which they are to be maintained. 


164. The many contentions of the parties presented on the 
record, including exceptions to rulings of the hearing examiner 
on the admissibility of evidence and proposed findings and con- 
clusions and arguments in support thereof, have been considered 
and whether or not specifically mentioned herein, any sugges- 
tions, requests, etc., inconsistent with this decision are denied. 


Ultimate Findings and Conclusions 


165. Respondent, St. Paul Union Stockyards Company, is a 
corporation organized and existing under the laws of the State 
of Minnesota. Respondent owns and operates a stockyard located 
at South St. Paul, Minnesota, about 5 miles south of the main 
business district of the City of St. Paul and 14 miles southeast 
of the center of Minneapolis. Such stockyard is a posted stock- 
yard subject to the act. 


166. The value of respondent’s land, used and useful for the 
rendition of stockyard services, as of October 31, 1961, totals 
$1,455,038. To this should be added a reasonable allowance for 
interest during construction at the rate of 6 percent per annum 
for 2 years, in the amount of $174,605. The land component in 
respondent’s rate base is accordingly $1,629,643. 


167. The undepreciated value of respondent’s buildings and 
improvements which were used and useful for the rendition of 
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stockyard services as of October 31, 1961, was $5,582,280. Inter- 
est during construction thereon was $334,937. 


168. The depreciated value of respondent’s buildings and im- 
provements which were used and useful for the rendition of 
stockyard services as of October 31, 1961, including the remain- 
ing amount of interest during construction thereon, was $3,235,- 
821 and the remaining value of the movables as of that date was 
$58,346, making a total depreciated value of $3,294,167. 


169. The amount of working capital required by respondent 
in the conduct of its stockyard business at South St. Paul as of 
October 31, 1961, totals $195,000. 


170. The value of the rate base elements as of October 31, 
1961, was $5,118,810 consisting of: 


Land $1,629,643 
Buildings and improvements and movables 3,294,167 
Working Capital 195,000 

Total $5,118,810 


Respondent’s reasonable rate base as of that date was $5,119,000. 


171. The reasonable rate of return which the respondent is 
entitled to earn on the rate base, after an allowance for all rea- 
sonable operating expenses, depreciation, and income taxes, is 
7.75 percent. 


172. Respondent’s pro-forma reasonable annual operating ex- 
penses, depreciation, and income taxes for fiscal year 1962 are: 


General Operating Expenses $2,718,071 
Depreciation 150,714 
Income Taxes 441,164 

Total $3,309,949 


173. The reasonable annual return as of October 31, 1961, 
was 7.75 percent of the reasonable rate base of $5,119,000 or 
$396,723. 


174. The reasonable annual expenses and a reasonable return 
for fiscal year 1962 total $3,706,672, which is the amount which 
must be produced by a schedule of rates and charges in order to 
yield a fair return to respondent. 


175. The revenues anticipated from the current schedule of 
rates and charges and from other stockyard operations during 
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fiscal year 1962 total $3,471,293, which will be $235,379 less than 
the revenue necessary to yield the fair return of $396,723. Ac- 
cordingly the current schedule must be modified so as to produce 
approximately $235,400 additional revenue. The schedule speci- 
fied in the order below incorporates such modifications of the cur- 
rent schedule and the rates prescribed therein are just and rea- 
sonable and are the rates and charges which respondent should 
assess for its services and the use of its facilities. 


ORDER 


Respondent shall assess the schedule of rates and charges set 
forth below, and shall not hereafter publish, demand, or collect 
any rate or charge for the furnishing of any stockyard service 
more or less than the rate or charge for the service set forth in 
such schedule: 


Item 

Subject No. Rates and Charges 

Yardage 1 A. Cattle (except bulls 700 Ibs. or over) $1.29 per head 
Bulls (700 Ibs. OF OVE) ssessseseneee ~~ 29 * 
Calves (400 Ibs. or under) once a 2 ¢ 
OI spas acces inaleabicaaaec oa °° © 
PENNS sisi ceccsrcaiesemcriinciaisdaaas- Tea Ss 
TIOPMOS ANG AOS wssiccrccscncncccmienia Lae °F °F 
I asco sceccaciagssccencesseeacsinnseiacatannceai Ge Oe 


B. Exceptions: 

1. Yardage will not be assessed on livestock ar- 
rivals originating at public markets or country 
points, consigned to or in care of or guaran- 
teed by a selling agency, billed direct or 
through, forwarded beyond without official 
state weighing or change of livestock or 
change in ownership, or performance of other 
stockyards services, or without mixing with 
other livestock when shipped out from these 
yards. 

2. When proceeds from any consignment, because 
of death, crippling or other causes, are insuf- 
ficent to defray commission fees of selling 
agency and yardage fees, after assessment of 
weighing and insurance charges, the remain- 
ing proceeds will be distributed on a pro rata 
basis in full payment of such fees. 


Resales 
or 
Reweighs 2 Facilities in connection with resale or reweighing 
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Rates and Charges 


of livestock subsequent to receipt and initial sale 
and/or weighing: 


Per Head of Col.1* Col. 2** Col. 3*** 
Cattle (except bulls 
700 lbs. or over) ..... $1.29 $ $ 


Bulls (700 Ibs. 
OB OTOP icici 2 
Cattle (including 


BOMBAY ceicecesic. 35 16 
Calves (400 lbs. 

OF UNGER)  nrccncrcnsscue 69 22 11 
NOIR ca cccocssnctnnsstenctians a 42 11 .08 
NGO ccpciccencotous 24 .06 03 


A resale carload maximum charge on feeder 
pigs of $2.43 per deck shall apply. 


*Column 1—On resales in the commission divi- 

sion. 

**Column 2—On reweighs and/or resales by 
dealers to buyers on the market 
(other than resales by a commis- 
sion firm). When livestock is pur- 
chased by a stocker and feeder 
dealer from another stocker and 
feeder dealer for the purpose of 
filling out a shipment sold to be 
shipped off the market, the charges 
prescribed in Column 8 shall be 
applicable to both resales if the 
livestock is not reweighed. 

***Column 8—On reweighs and/or resales for 
shipment from these yards (off the 
market — other than resales by 
commission firm). 


Charges on direct shipment to packers and 
slaughterers at South St. Paul and not offered for 
sale will be as follows: 


Cattle (except bulls 


700 Ibs. OF OVET) reessssssssene $0.64 per head 
Bulls (700 lbs. or over) ...... so: > Ss 
Calves (400 Ibs. or under) an > 
Wile sot eee ons: ag -S 
SN yc tecicantcctlncrcccarts a ae SS 


Use of designated scales and appropriate scale 
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Rates and Charges 


tickets will be provided for packers desiring to 
weigh such direct consignments for purposes other 
than purchase or sale. 


Note: This item does not apply to weighing for 
purpose of purchase or sale; see Item I for ap- 
plicable charges. 


Charges will not be assessed against through 
billed livestock arriving in rail cars, stopped by 
railroads, unloaded for feed, water or rest only, 
not delivered to selling agency or dealer, not of- 
fered for sale and not mixed with other livestock 
for shipment beyond. 


Facilities and services in connection with the re- 
ceipt of livestock (other than through billed rail 
livestock arriving in rail cars, unloaded for feed, 
water and rest) for immediate shipment by rail- 
road or truck or local delivery from these yards 
(off the market) not delivered to a selling agency 
or dealer and not offered for sale or weighed, the 
following rates, in lieu of yardage charges, will 
apply, subject to a minimum charge of $2.00 for 
any one consignment: 

Cattle (except bulls 

700 Ibs. OF OVET) wnnnnrsnneee $.35 per head 

Bulls (700 lbs. or over) ...... F ee 

Calves (400 Ibs. or under) ‘ e 

IG os ccncssarancceeccrionsnieenenee 

I asc casccessicecsostincecen 

REIN icssccscsssansiseiscanssinoinisinecsns 


The above charges will also apply on livestock 
stopped for dipping, spraying, testing or vaccina- 
tion in addition to the specific charges for such 
services as provided under Items 8, 9, 10 and 11 
of this tariff. (All such consignments stopped at 
South St. Paul must be unloaded separately and 
apart from other livestock.) 


On livestock arrivals originating at public markets 
or country points consigned to and owned by a 
dealer or order buyer at this market, delivered to 
pens of dealer or order buyer, forwarded to other 
points without official state weighing, change of 
livestock or change in ownership, or without mix- 
ing with other livestock when shipped out from 
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Item 
Subject No. Rates and Charges 


these yards, the following charges will be col- 
lected in lieu of yardage charges: 
Cattle (except bulls 
700 lbs. or over) $0.60 per head 
Bulls (700 lbs. or over) ..... a SS 
Calves (400 Ibs. or under) 
os eee .20 
Sheep Or Goats -nrrcccccsscsenrsens al 


Driving Driving livestock to Railroad Chutes for out- 

Livestock bound shipment, the following charges will 
to apply: 

Railroad CORE scatterers $2.00 per car 

Chutes COVED cccncricsimcnmiisncinimime LOOneRaeek 

GROG sincciccntsnssicinisnniianimscnacnn AMO BERGGOn 

Sheep or Goats 1.00 per deck 


Note: This charge will not apply to livestock 
stopped for feed, water and rest, or to try the 
market and which is forwarded without change of 
ownership. 


(a) The charge for feed furnished to livestock at 
this market will be the current market price in 
storage at the stockyards, plus the following 
amounts: 

$0.60 per cwt. 

.60 “ “ 

50 “ bu. 

I isis Sapassrisancsscnieninnnincciore a? -¢ 


Miscellaneous Grains ° 


(b) Prairie Hay or Tame Hay will be delivered in 
lots of not less than 10 bales each to any firm. 
Such hay, including alfalfa, will be fed by the 
Stockyards Company only when delivery is made 
and if requested. All feeding of grains will be 
done by the owner of the livestock or his repre- 
sentative. 


(c) If feeding of grain is done by the Stockyards 
Company, the following additional charge will be 
made: 
Corn, Oats or 
Miscellaneous Grains... $0.15 per bushel 


(d) When feed is ground, a charge per bushel will 
be made for grinding as follows: 
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Corn, Wheat or Rye errs $0.08 per bu. 
Oats sien aoe 
NN ccc acta a © 


(e) Ground mixed feeds will be furnished at tariff 
prices named above for each constituent plus the 
grinding charge. 


(f£) All feed will be furnished by the Stockyards 
Company. No feed of any kind from other sources 
may be used by market or transportation agen- 
cies, dealers or others except at the sales barns 
located north of Swift Avenue by special arrange- 
ment. 


(a) The charge for bedding at this market will 
be the current market price in storage at the 
stockyards, plus $0.60 per cwt. 


(b) Hogs received during the night in the winter 
season will be held in bedded pens when available 
until delivered to commission firms the following 
morning at the following rates, in addition to the 
regular yardage charges: 
Carload shipMents ones $1.00 per deck 
Truck shipments. wcrc 02 “ head 
(Maximum $1.00 per truck) 


When received in mixed carloads or in shipments 
of less than 50 head per car ........... $0.02 per head 
Hogs will be removed from bedded pens to sales 
pens by the owner or his agent. 


(c) No bedding supplies of any kind may be 
brought into the yards for use by market agen- 
cies or patrons, except to the sales barns located 
north of Swift Avenue by special arrangement. 


(a) All vaccination or castration of hogs in these 
stockyards is subject to the supervision and regu- 
lations of the United States Department of Agri- 
culture and The Live Stock Sanitary Board of the 
State of Minnesota. 


(b) Facilities are provided by the Stockyards 
Company for the services as set out in paragraph 
(a). The owner or his representative will make 
his own arrangements with authorized veterinar- 


per bu. 
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Rates and Charges 


ians for service. For the use of facilities and 
necessary labor for vaccinating, temperaturizing, 
holding, castrating, removing tusks, branding, and 
ear-tagging hogs, owner will be assessed the fol- 


lowing charges: R 
Temperaturizing and holding hogs 
weighing under 175 IDs. -..ccccsss $0.14 per head 


An additional 14 cents for each 100 lbs. or frac- 
tion thereof will be charged for hogs weigh- 
ing over 175 lbs. 


Hogs temperaturized but not vac- 


cinated (except rejects) eeccmu $0.05 per head 
Applying ear tags or rings ............ - eo Ss 
Branding with paint o..eccccccssssseme a e's 
Castrationof hogs weighing 

DTG Ths OR: WO esiesnsscsisiseistonicvnecs on Lee S 


An additional 50 cents for each 100 Ibs. or frac- 
tion thereof will be charged for hogs weighing 
over 175 lbs. 


Removing tusks on hogs: 


When removed at time of 
CASETATION cecincnnmnsscmnnnmnnnennumne $0.25 per head 
(This charge will be in addition 
to charges for castration.) 
When performed without castration, the regular 
charge for holding of hogs for castration will 
apply in addition to charge of..... $0.25 per head 


(a) All dipping and spraying of Live Stock in 
these stockyards is subject to the supervision and 
regulations of the United States Department of 
Agriculture and/or the Live Stock Sanitary Board 
of the State of Minnesota. 


(b) Facilities are provided by the Stockyards 
Company for dipping or spraying. For the use of 
the facilities, the dip and the labor to handle the 
Live Stock while being dipped or sprayed, charges 
are as follows: 


Cattle nnncmnnnne $0.35 per head (Minimum 
Hogs sina 10 “ =“ $85.00 per 
OE screenees 1a Ss lot) 
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Rates and Charges 


The maximum charge for dipping sheep will be 
$12.50 per single deck or $25.00 per double deck. 
When ordered out of regular sheep dipping sea- 
son, a straight charge of 15 cents per head will 
be made. 


(a) All testing of cattle in these stockyards for 
tuberculosis and other diseases is performed by 
accredited veterinarians under the supervision 
and regulation of the United States Department 
of Agriculture and/or the Live Stock Sanitary 
Board of the State of Minnesota. 


(b) Facilities are provided by the Stockyards 
Company for the testing of cattle. The owner or 
his representative will make his own arrange- 
ments with authorized veterinarians for service. 
For the use of barns equipped for the purpose 
of applying the “24 hour” test for tuberculosis, 
labor necessary to clean the barns, and a reason- 
able amount of feed and bedding for each ani- 
mal in test, the charge will be.. $0.25 per head 


For the use of pens for the purpose of applying 
the “72 hour” test for tuberculosis the charge 
WEE O  Scclichecssieis $0.15 per head 


If feed or bedding is required, it must be ordered 
by and at the expense of the owner. 


(c) Facilities are provided by the Stockyards 
Company for branding, castrating, dehorning, or 
vaccinating of cattle. The owner or his represen- 
tative will make his own arrangements with 
authorized veterinarians or market operators for 
these services. 


No charge for the use of these facilities will be 
made, 


All these services must be performed in the sec- 
tion of the stockyards provided for such purposes. 


(a) Pens and Chutes—When it is necessary to 
clean and disinfect any chute pen or other area, 
as a result of handling exposed, infected or dis- 
eased Live Stock, the cost of such cleaning and 
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Subject No. Rates and Charges 


disinfecting will be charged against the owner 
of the shipment at the following rates: 


Single load pen eeececcccssncssssssssesesaneene $2.50 

Doorabble: Lan OMe sisi scrsccnscsssivsscnisrsse 4.00 

CGO iis cccssccssnsctacciaassiticecaccceacn 2.50 

Alleys or other area, one-quarter (14) 
cent per sq. ft. 


(b) A charge of 25 cents each will be made for 
disinfecting straight trucks and 50 cents each for 
trailer type trucks to comply with the regulations 
of the United States Department of Agriculture 
and/or the Live Stock Sanitary Board of the State 
of Minnesota. 


(c) A charge of 50 cents each will be made for 
use of facilities for cleaning straight trucks and 
85 cents each for cleaning trailer type trucks. 


This order shall become effective December 17, 1962. Copies 
hereof shall be served upon the parties. 


(No. 8051) 


In re C. D. GOFF. P&S Docket No. 2754. Decided November 9, 
1962. 


Bonding Provisions—Suspension of Registration— 
Default Order 


Respondent is suspended as a registrant under the act until he complies fully 
with the bonding requirements of the act and the regulations. 


Mr. Earl L. Saunders, for complainant. Mr. Benj. M. Holstein, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), respondent, a registered dealer under the 
act, failed to file an answer to a complaint charging that he oper- 
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ated as a dealer without observing the bonding requirements 
applicable to dealers under the act. 


Hearing Examiner Holstein issued a recommended decision and 
order to the effect that respondent has operated as a dealer with- 
out complying with the bonding requirements, that he be ordered 
to cease and desist from doing so and that his registration as a 
dealer be suspended until he complies fully with such require- 
ments. A copy of the hearing examiner’s report was served upon 
respondent but he did not file exceptions thereto. 


The recommended decision and order of the hearing examiner 
are adopted as the final decision and order herein and such order 
shall become effective on the sixth day after service upon re- 
spondent. 


RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. §§ 181 et seq), herein- 
after called the act, instituted by a complaint issued on August 
16, 1962, by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The complaint charges that the respondent, a regis- 
tered dealer under the act, operated as a dealer without observ- 
ing the bonding requirements applicable to dealers, in wilful vio- 
lation of section 312(a) of the act (7 U.S.C. § 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


The complaint was served upon the respondent on August 20, 
1962. The complaint, together with an explanatory letter, in- 
formed the respondent that he could file an answer within 20 
days and that failure to answer would constitute an admission 
of the allegations of the complaint (9 CFR 202.9(b)). No answer 
has been filed. 


On October 4, 1962, the complainant, by its attorney, filed a 
recommendation that a default order be issued (1) directing the 
respondent to cease and desist from operating as a dealer with- 
out furnishing a reasonable bond or its equivalent, and (2) sus- 
pending the respondent’s registration until such time as he com- 
plies fully with all applicable bonding requirements. 
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FINDINGS OF FACT 


1. The Hall Stockyards, Crossville, Tennessee, and the White 
County Livestock Market, Sparta, Tennessee, hereinafter referred 
to as the stockyards, are now and were at all times mentioned 
herein posted stockyards subject to the provisions of the act. 


2. The respondent is an individual whose address is Route 
#4, Sparta, Tennessee. The respondent is registered with the 
Secretary of Agriculture as a dealer to buy and sell livestock in 
commerce for his own account, and at all times mentioned herein 
respondent was so registered. 


3. Respondent’s dealer bond was terminated on February 
15, 1961. On January 9, 1961, respondent was notified in writing 
of such termination and informed that he would be required to 
furnish a new bond if he contined to operate after February 15, 
1961, as a dealer buying and selling livestock in commerce for 
his own account. On February 20, 1961, respondent was again 
notified that if he continued operating as a dealer he would have 
to furnish the required bond. 


4. Thereafter, during the period from approximately Febru- 
ary 27, 1962 through approximately May 31, 1962, the respond- 
ent engaged in the business of buying and selling livestock at the 
stockyards as a dealer without filing or maintaining a reasonable 
bond or its equivalent, as required by the act and the regulations. 


CONCLUSIONS 


The respondent’s operation as a dealer without furnishing and 
maintaining a reasonable bond constitutes a violation of section 
312(a) of the act (7 U.S.C. § 213(a)), and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29, 201.30). In re W. O. 
Steen, 16 A.D. 125; In re Isom Martin, 8 A.D. 1247. The com- 
plainant’s recommendations as to the sanction should be adopted 
and an order should be entered accordingly. 


ORDER 


The respondent, C. D. Goff, shall cease and desist from buying 
and selling livestock in commerce as a dealer without furnishing 
and maintaining a reasonable bond or its equivalent, as required 
by the act and the regulations thereunder. 


The respondent’s registration as a dealer under the act is sus- 
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pended until such time as he complies fully with the bonding re- 
quirements of the act and the regulations. 


This order shall become effective on the sixth day after service 
upon respondent. Copies shall be served upon the parties. 


(No. 8052) 


In re ALGY L. OLSON. P&S Docket No. 2687. Decided November 
9, 1962. 


Application for Registration Denied—Default 


The applicant knowingly engaged in dishonest or fraudulent practices of the 
character prohibited by the act and his application for registration as a 
dealer under the act is denied. 

Mrs. Dona S. Kahn, for complainant.. Mr. Benj. M. Holstein, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), Hearing Examiner Holstein issued a 
recommended decision proposing that the applicant should be 
denied registration as a dealer under the act. A copy of the 
recommended decision was served upon the application who did 
not file exceptions thereto. 


The recommended decision, including “Preliminary Statement,” 
“Findings of Fact” and “Conclusions,” is adopted as the final 
decision herein and the hearing examiner’s proposed order deny- 
ing the application to register is adopted as the final order 
herein. 


RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


On June 25, 1962, there was served upon the applicant, Algy 
L. Olson, an amended order to show cause why his application 
for registration as a dealer under the Packers and Stockyards 
Act, 1921, should not be denied on the ground that he had en- 
gaged in activities of a dishonest and fraudulent nature of the 
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character prohibited by the act duringt he two year period prior 
to filing his application. The alleged activities are specifically de- 
scribed in the amended order to show cause. 


The amended order to show cause, together with a covering 
letter, informed the applicant that he could file an answer within 
20 days, and that failure to answer would constitute an admission 
of the allegations in question. As of September 5, 1962, the ap- 
plicant had not answered, and on that date the complainant, 
by its attorney, filed a recommendation that an order be issued 
containing a finding of cause for denial of the application. The 
matter was referred to Benj. M. Holstein, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investi- 
gation or hearing, pursuant to section 202.9(c) of the rules of 
practice (9 CFR 202.9(c)). In accordance with that section, the 
material allegations in the order to show cause have been adopted 
as the recommended findings of fact. 


FINDINGS OF FACT 


1. On December 7, 1961, Algy L. Olson, hereinafter called 
the applicant, an individual whose address is R. R. No. 3, Wau- 
paca, Wisconsin, filed an application for registration as a dealer 
under the provisions of the Packers and Stockyards Act, 1921, 
and the regulations issued pursuant thereto (7 U.S.C. 181 et 
seq; 9 CFR 201 et seq). 


2. During the two year period prior to the said application, 
on or about the dates and in the transactions set forth below, the 
applicant issued checks in payment for livestock purchased in 
commerce, and at the time of such issuance the applicant knew 
that there were insufficient funds or no funds on deposit to pay 
the said checks: 


Date of 

Isswance Payee Amount Reason Returned 
January 4, 1961 Lester Bland $6,305.00 Account Closed 
August 5, 1961 Victor Dix 990.80 Insufficient Funds 
November 1, 1961 Victor Dix 2,631.00 Insufficient Funds 
November 6, 1961 Victor Dix 2,540.00 Insufficient Funds 
December 6, 1961 Victor Dix 2,172.16 Insufficient Funds 


In connectionn with the transaction of January 4, 1961, set forth 
above, the applicant was found guilty of “unlawful and feloni- 
ously obtaining property (375 pigs) by means and use of the 
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confidence game”, and judgment to that effect was entered on 
July 27, 1961, by the Calhoun County Court, Illinois. 


CONCLUSIONS 


The admitted facts show that the applicant knowingly issued 
a check drawn against a closed account, that by reason thereof 
he was found guilty in a state court of obtaining property by 
means of a confidence game, and that on four occasions there- 
after he knowingly issued similar checks in payment for live- 
stock which checks were in excess of the sums then available to 
honor them. These activities clearly constitute dishonest or fraud- 
ulent practices of the character prohibited by the act, within the 
meaning of section 201.10(b) of the regulations (9 CFR 
201.10(b) ). Each of the checks in question was issued within less 
than one year prior to submission of the application, and the 
applicant was engaged in such activities as late as December 6, 
1961, the day before he applied for registration. 


We presume that these activities have not heretofore been the 
subject of a formal administrative proceeding resulting in the 
imposition of a sanction. It is, therefore, concluded that there 
is cause for denial of the application for registration as a dealer 
under the Act, and that the application should be denied at this 
time. 


ORDER 
The application is denied. 


(No. 8053) 


In re STOCKMAN’S COMMISSION COMPANY, INC. P&S Docket No. 
2760. Decided November 9, 1962. 


Violations of Act—Suspension of Registration— 
Consent Order 


Respondent consented to the issuance of an order requiring it to cease and 
desist from the complained of violations and suspending its registration 
under the act for 20 days. 


Mr. George A. Robertson, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) hereinafter referred to as the act, instituted by a complaint 
filed on August 29, 1962, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violating 
various provisions of the act and the regulations thereunder. 
Respondent filed an answer on September 27, 1962, in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the 
issuance of a specified order, with findings and conclusions based 
on all allegations contained in the complaint. In a letter supple- 
menting said answer, respondent states that it is now in a solvent 
financial condition. Complainant has filed a recommendation stat- 
ing that it is satisfied from an investigation of respondent’s 
present financial condition that respondent is solvent and recom- 
mending that an order be issued in accordance with the order 
consented to by respondent. 


FINDINGS OF FACT 


1. Respondent is a corporation and has its office and principal 
place of business at Rapid City, South Dakota. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency buying and selling livestock on a commis- 
sion basis at the Stockman’s Commission Company, Inc. stock- 
yard, hereinafter referred to as the stockyard, a posted stock- 
yard subject to the provisions of the act, and as a dealer buying 
and selling livestock for its own account in commerce, and at all 
times material herein respondent was so registered. 


3(a). Respondent, at the stockyards, on or about the dates 
and in the four transactions set forth in paragraph III(a) of 
the complaint, sold livestock consigned to it for sale on a com- 
mission basis to a trading partnership composed of its president, 
Ray Perrine, and Jack Hall, a registered dealer, who purchased 
the livestock for speculative purposes, and, in accounting to the 
consignors for the sale of their livestock submitted accounts of 
sale which failed to show said Ray Perrine and Jack Hall as 
the purchasers of the livestock but instead showed false or incor- 
rect names or designations as the purchasers of the livestock. 
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Copies of such false or incorrect accounts of sale were made a 
part of the accounts and records of respondent. 


(b). Respondent, at the stockyard, on or about the dates and 
in the twenty-five transactions set forth in paragraph III(b) of 
the complaint, sold livestock consigned to it for sale on a com- 
mission basis to its president, Ray Perrine, who purchased the 
livestock for speculative purposes, and, in accounting to the con- 
signors for the sale of their livestock submitted accounts of sale 
which failed to show said Ray Perrine as the purchaser of the 
livestock but instead showed false or incorrect names or designa- 
tions as the purchasers of the livestock. Copies of such false or 
incorrect accounts of sale were made a part of the accounts and 
records of respondent. 


4(a). Respondent, through its facilities at the stockyard, dur- 
ing the period July 1, 1960, through March 17, 1961, aided and 
assisted a trading partnership composed of its president, Ray 
Perrine, and an employee, Cyril Mabrey, which was not regis- 
tered with the Secretary of Agriculture and bonded, to engage 
in speculative dealer operations in commerce by financing the 
purchases of livestock in commerce by said trading partnership 
and furnishing clearing and bookkeeping services for said trad- 
ing partnership. 


(b). Respondent, through its facilities at the stockyard, dur- 
ing the period June 27, 1960, through August 10, 1960, aided 
and assisted a trading partnership composed of its president, 
Ray Perrine, and an employee, Ray Pence, which was not regis- 
tered with the Secretary of Agriculture and bonded, to engage 
in speculative dealer operations in commerce by financing the 
purchases of livestock in commerce by said trading partnership 
and furnishing clearing and bookkeeping services for said trad- 
ing partnership. 


(c) Respondent, through its facilities at the stockyard, dur- 
ing the period August 19, 1960, through August 31, 1960, aided 
and assisted a trading partnership composed of its president, 
Ray Perrine, and a registered dealer, Carson Flesner, which was 
not registered with the Secretary of Agriculture and bonded, 
to engage in speculative dealer operations in commerce by financ- 
ing the purchases of livestock in commerce by said trading part- 
nership and furnishing clearing and bookkeeping services for 
said trading partnership. 
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(d). Respondent, through its facilities at the stockyard, dur- 
ing the period July 1, 1960, through February 17, 1961, aided 
and assisted a trading partnership composed of its president, 
Ray Perrine, and Lauren Palmer, which was not registered with 
the Secretary of Agriculture and bonded, to engage in speculative 
dealer operations in commerce by financing the purchases of live- 
stock in commerce by said partnership and furnishing clearing 
and bookkeeping services for said trading partnership. 


5. Respondent, during the period June 23, 1960, through 
February 15, 1961, used funds received from the sale of live- 
stock consigned to it for sale on a commission basis for pur- 
poses of its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to 
shippers, thereby endangering or impairing the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock. Respondent, on or 
about the dates set forth in paragraph V of the complaint, drew 
eleven checks on its general bank account to reimburse its custo- 
dial account for shippers proceeds and failed to deposit such 
checks for periods ranging from 7 to 51 days. 


6. Respondent, at the stockyard, on or about the dates and 
in the seventeen transactions set forth in paragraph VI of the 
complaint, and divers other times during the period from July 
15, 1960, through October 21, 1960, purchased for its own ac- 
count livestock consigned to it for sale on a commission basis and 
issued accounts of sale to the consignors of the livestock which 
failed to show the name of respondent as the purchaser of the 
livestock, but instead showed false or otherwise incorrect names. 
Copies of such false or incorrect accounts of sale were made a 
part of the accounts and records of respondent. 


7. Respondent, at the stockyard, on or about the thirteen 
dates set forth in paragraph VII of the complaint, sold livestock 
for the speculative account of its president, Ray Perrine, and in 
connection therewith issued buyers invoices which failed to show 
the name of Ray Perrine as the seller or consignor of the live- 
stock but instead showed false or incorrect names. Copies of such 
false or incorrect buyers invoices were made a part of the ac- 
counts and records of respondent. 


8. Respondent, during the years 1960 and 1961, failed to 
maintain books and records which fully and correctly disclosed 





1332 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 1328 


all transactions involved in its business as a market agency and 
as a dealer. 


9. Respondent at the time of the issuance of the complaint 
was insolvent in that its current liabilities exceeded its current 
assets. 


10. On January 4, 1957, the Judicial Officer, acting as and 
for the Secretary of Agriculture pursuant to authority delegated 
to him by the Secretary of Agriculture, issued a Decision and 
Order in P&S Docket No. 2239 (16 A.D. 14) suspending re- 
spondent’s registration for a period of ten days and requiring 
respondent to keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in its busi- 
ness and to cease and desist from engaging in the unfair, un- 
justly discriminatory and deceptive practices set forth in the 
Findings of Fact of said order. Findings of Fact 3, 4, 5, and 6 
of said order stated. 


“3. During the period January 5, 1954 through Sep- 
tember 7, 1954, respondent, in 45 separate transactions, 
sold at the stockyard, cattle, horses and sheep con- 
signed to it for sale on a commission basis to Ray Per- 
rine, respondent’s president and general manager, for 
his individual trading account and in connection with 
some of these transactions issued and submitted to the 
consignors of the livestock account sales which failed 
to show Ray Perrine as the purchaser of the livestock, 
copies of which were made a part of respondent’s ac- 
counts, records and memoranda. 


“4. During the period September 13 through No- 
vember 9, 1954, respondent, in 18 separate transactions, 
sold, at the stockyard, cattle for the individual trading 
account of Ray Perrine, its president and general man- 
ager, and in connection with such transactions issued 
and submitted to the purchasers of said cattle bills or 
invoices showing the names of persons other than Ray 
Perrine as the consignor of such cattle, copies of which 
were made a part of respondent’s accounts, records 
and memoranda. 


“5. During 1954 and 1955, respondent, on 10 occa- 
sions, used funds received from the sale of livestock 
consigned to it for sale on a commission basis at the 
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stockyard to finance speculative operations of Ray Per- 
rine, its president and general manager, in various 
amounts ranging up to $16,000, thereby causing short- 
ages of as much as $37,246.70 in its custodial account 
for shippers proceeds and endangering or impairing the 
faithful and prompt accounting for any payment of 
shippers proceeds to the owners or consignors of the 
livestock or other persons having an interest therein. 


“6. During 1954 and 1955, respondent failed to keep 
such accounts, records and memoranda as fully and cor- 
rectly disclosed all transactions in its business at the 
stockyard.” 


CONCLUSIONS 


The facts set forth in the Findings of Fact constitute viola- 
tions of sections 304, 307, 312(a) and 401 of the act (7 U.S.C. 
205, 208, 213(a) and 211) and sections 201.40, 201.41, 201.42, 
201.43, 201.57 and 201.60 of the regulations (9 CFR 201.40, 
201.41, 201.42, 201.43, 201.57 and 201.60). Inasmuch as respond- 
ent has consented to the issuance of the order set forth below 
and complainant has recommended that such order be issued, 
the order will be issued. 


ORDER 


1. Respondent shall cease and desist from selling livestock 
consigned to it for sale on a commission basis to its owners, 
officers, agents, or employees for their own speculative accounts. 


2. Respondent shall cease and desist from issuing accounts of 
sale to consignors of livestock which fail to show the full, true, 
and correct name of the purchaser of livestock. 


3. Respondent shall cease and desist from aiding and assist- 
ing persons who are not registered with the Secretary of Agri- 
culture and bonded to engage in speculative dealer operations in 
commerce. 


4. Respondent shall cease and desist from purchasing for its 
own speculative account livestock consigned to it for sale on a 
commission basis. 


5. Respondent shall cease and desist from issuing buyers’ 
invoices which fail to disclose that its owners, officers, agents, 
or employees are the seller or consignor of the livestock. 
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6. Respondent shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in its business including (1) a general ledger containing 
accounts showing income, expenses, fixed assets, and capital 
invested in the business, (2) a cash book showing in detail all 
cash received and disbursed, (3) periodic recapitulations of 
accounts of sale, and (4) monthly reconciliations of its bank 
account. 


7. Respondent is hereafter ordered and directed to deposit 
the gross proceeds received from the sale of livestock handled 
on a commission or agency basis in a separate bank account 
designated as “Custodial Account for Shippers’ Proceeds,” or by 
a similar designation. Such account shall be drawn on only for 
payment of the net proceeds to the consignor or shipper, or such 
other persons whom the respondent has knowledge is entitled 
thereto, and to obtain therefrom the sums due respondent as 
compensation for its services, as set out in its tariff, and for 
such sums as are necessary to pay all legal charges against the 
consignment of livestock which respondent may, in its capacity 
as agent, be required to pay for and on behalf of the consignor 
or shipper. In all other respects, respondent shall maintain such 
account in conformity with the provisions of section 201.42 of 
the regulations. 


8. Respondent’s registration under the act is suspended for 
a period of 20 days. 


This order shall become effective on the sixth day after service, 
except that respondent’s registration under the act is suspended 
beginning on November 17, 1962. 


Copies hereof shall be served upon the parties. 


(No. 8054) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 
291. Decided November 13, 1962. 


Continuation of Rates and Charges 


Respondent is authorized to continue assessing its current schedule of rates 
and charges up to and including November 80, 1963. 
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Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on October 24, 1961 (20 
A.D. 1021), continuing in effect to and including November 30, 
1962, an order issued on November 23, 1959 (18 A.D. 1264), as 
modified by orders issued on November 10, 1960 (19 A.D. 1243), 
and March 27, 1961 (20 A.D. 218), authorizing assessment of 
the current temporary schedule of rates and charges. 


By a petition filed on October 30, 1962, the respondent re- 
quested that the current temporary schedule of rates and charges 
be extended to and including November 30, 1963. As a condition 
of the granting of the petition, the respondent agreed to con- 
tinue complying with the commitments previously agreed to in 
connection with prior orders in this proceeding. 


Prior to the issuance of the orders of November 23, 1958, No- 
vember 10, 1960, and March 27, 1961, authorizing increases in 
the rates and charges, notices of the petitions therefor were pub- 
lished in the Federal Register, and, although interested persons 
were afforded an opportunity to indicate a desire to be heard in 
connection with such petitions, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 

Since the parties are agreed, the petition is granted and the 
respondent is authorized to continue assessing the current tem- 
porary schedule of rates and charges during the life of this 
order. The respondent shall continue complying with the com- 
mitments set forth in its petition filed in this proceeding on 
December 23, 1952. 
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The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on December 1, 1962. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on December 1, 1962, and 
remain in effect to and including November 30, 1963, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 8055) 


In re ODUS L. CALDWELL. P&S Docket No. 2746. Decided Novem- 
ber 20, 1962. 


Failing to Pay for Livestock—Cease and 
Desist—Consent Order 


Respondent is ordered to cease and desist from failing to pay for livestock 


purchased in commerce and from issuing worthless checks in payment 
for livestock. 


Mr. Earl Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed by the Acting Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service. The respondent is regis- 
tered with the Secretary of Agriculture as a dealer under the 
act and is charged with failing to pay for livestock purchased, 
issuing worthless checks in purported payment of such livestock, 
and with being insolvent within the meaning of the act (7 U.S.C. 
204). The respondent has filed an amended answer representing 
that he is no longer insolvent but admitting the other allega- 
tions contained in the complaint. The respondent, in such 
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amended answer, also waives oral hearing and the report of the 
hearing examiner and consents to the issuance of an appropriate 
order, with findings of fact, directing the respondent to cease 
and desist from (1) purchasing livestock in commerce and fail- 
ing to pay for such purchases, and (2) issuing checks in pay- 
ment of livestock purchased in commerce without having and 
maintaining sufficient funds on deposit to pay such checks. As 
proof of his solvency, respondent has filed a financial statement, 
subscribed and sworn to by him. The complainant has filed a 
recommendation stating that it is satisfied from the financial 
statement filed by the respondent and from an investigation of 
the respondent’s present financial condition that the respondent 
is solvent and recommending that the order consented to by the 
respondent be entered. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Antlers, 
Oklahoma. Respondent is registered with the Secretary of Agri- 
culture under the act as a dealer, and at all times mentioned 
herein was so registered. 


2. During the period May 2, 1962 through May 10, 1962, re- 
spondent purchased certain livestock in commerce for his own 
account, and issued checks in the total amount of $21,505.03 in 
purported payment of the purchase price thereof, which checks 
were returned unpaid by the bank upon which they were drawn 
because of insufficient funds. Respondent has failed to pay any 
part of the purchase price of such livestock. 


8. Respondent was insolvent as of the date of issuance of 
the complaint. 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, it is 
concluded that the respondent has violated section 312 of the 
act (7 U.S.C. 218). 


Respondent has consented to a cease and desist order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from (1) purchasing live- 
stock in commerce and failing to pay for such purchases, and 
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(2) issuing checks in payment of livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit to pay such checks. 


This order shall become effective on the sixth day after serv- 
ice hereof upon the respondent and copies shall be served upon 
the parties. 


(No. 8056) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442. Decided November 21, 1962. 


Continuation of Rates and Charges 


Respondent is authorized to continue assessing its current schedule of rates 
and charges up to and including November 80, 1964. 


Mr.. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on November 17, 1960 (19 
A.D. 1246), as modified by orders issued May 18, 1961 (20 A.D. 
471), September 6, 1961 (20 A.D. 921), May 31, 1962 (21 A.D. 
474), and July 16, 1962 (21 A.D. 771), authorizing assessment 
of the current temporary schedules of rates and charges to and 
including November 30, 1962. 


By a petition filed on November 14, 1962, the respondent re- 
quested that the current temporary schedule of rates and charges 
be extended to and including November 30, 1964. 


Prior to the issuance of the orders of November 17, 1960 and 
July 16, 1962, authorizing increases in the rates and charges, 
notices of the petitions therefor were published in the Federal 
Register, and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matters, no in- 
terested person notified the Hearing Clerk of a desire to be 
heard. The orders of May 18, 1961, September 6, 1961, and May 
31, 1962, did not involve increases of rates and charges lawfully 
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prescribed by the Secretary or any rates and charges for services 
not theretofore covered by order. Inasmuch as the present peti- 
tion does not involve an increase of rates and charges or any 
rates and charges for services not heretofore covered by order, 
it is found that further notice and public procedure on this order 
are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of November 7, 1960, as modified, is continued in effect 
during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on December 1, 1962. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on December 1, 1962, and 
remain in effect to and including November 30, 1964, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 8057) 


E. PARDEE v. JERRY BOREN. P&S Docket No. 2624. Decided No- 
vember 21, 1962. 


Petition for Reconsideration—Dismissal 


No sufficient reason has been advanced by respondent for the setting aside 
of the order of May 2, 1962, and the reparation awarded in that order 
shall be paid within 30 days from the date of this order. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING AND ORDER 
UPON RECONSIDERATION OF PREVIOUS ORDER 


In this reparation proceeding arising under the Packers and 
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Stockyards Act, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on May 2, 1962, awarding complainant 
reparation in the sum of $720.17. The order was based on the 
conclusion that respondent’s failure to pay complainant for nine 
of the 198 head of livestock sold by the latter to respondent, 
constituted an unjust and unreasonable practice in violation of 
the Act, since the animals died after title and risk of loss had 
passed to respondent. A copy of the decision and order was 
served upon complainant on May 4, 1962, and mailed to respond- 
ent on May 2, 1962. Pursuant to respondent’s request, the order 
of May 2, 1962, was stayed on May 17, 1962, and respondent was 
given until June 15, 1962, to file a petition for rehearing or re- 
consideration. On June 15, 1962, respondent filed a petition for 
reconsideration of the decision and order. On July 2, 1962, an 
amendment to such petition was filed by him, and also a petition 
for rehearing. A copy of the petition for reconsideration was 
served upon complainant on June 23, 1962. Copies of the amend- 
ment thereto and of the petition for rehearing were served upon 
complainant on July 9, 1962. No answer to these petitions was 
filed by complainant. 

Respondent’s petition for rehearing was not filed within the 
time allowed for the submission thereof. However, even if it had 
been timely, it would not have been granted, since the allegations 
therein do not afford a sufficient basis for the granting of such a 
petition. Respondent asked that the proceeding be reopened for 
the purpose of developing his claims of breach of contract and re- 
sulting damage. However, no reason was given why this could 
not have been done at the original hearing in this case. Accord- 
ingly, respondent’s petition for rehearing is denied. 

The first ground advanced by respondent in his petition for 
reconsideration is the claim that the Secretary is without juris- 
diction in this proceeding. Such contention is without merit. Dal- 
hart Livestock Auction v. Carthel, 21 A.D. 321, 326 (1962); 
P & M Cattle Auction v. McLane, 21 A. D. 238, 248 (1962); 
McClure-Burnet Commission Company v. E. A. Blackshere Com- 
pany, 20 A.D. 351, 356 (1961). 

In the decision in this case it was concluded that where a 
seller, as in this proceeding, proves delivery of goods conforming 
to the contract specifications to a carrier designated by the buyer, 
he makes out a prima facie case, whereupon the burden shifts 
to the buyer to show why he should not be held liable under the 
contract. The fact that the buyer is given the right to inspect 
the goods before accepting them, does not prevent the passage of 
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title on delivery of the goods to the carrier. Nelson Bros. Coal 
Co. Vv. Perryman-Burns Coal Co., 48 F. 2d 99 (1931). Since the 
animals were in a satisfactory condition when delivered to the 
carrier, and the risk of loss was in the buyer, the latter had no 
right to refuse to pay for them on the basis of their death in 
transit. 46 Am. Jur. Sales, § 248, p. 428; 3 Williston on Sales, 
Rev. Ed. § 473, p. 10; ef. 77 C.J.S. 2d Sales, § 187, p. 927. 


Inasmuch as it was shown that complainant delivered good 
crossbred Brahma cattle, as required by the contract, there is no 
basis for a finding that complainant breached any warranties 
under the contract, either express or implied. A review of the 
evidence shows that before loading the animals in Florida, re- 
respondent’s trucker, a man thoroughly familiar with livestock, 
reported to respondent that the condition of the animals was sat- 
isfactory. When the animals arrived in North Dakota, respond- 
ent himself inspected the animals, and then, on the same day, 
remitted payment to complainant at the full contract price, de- 
ducting only for the nine animals which had died en route. In 
light of such facts, we are not convinced of respondent’s present 
contention that half of the animals accepted by him were of 
inferior quality and in very poor condition. 

Respondent also argues that complainant breached the contract 
of sale, in that, contrary to the original understanding of the 
parties, complainant obtained the animals resold to respondent 
at three different places rather than at one. However, it was not 
shown that this caused respondent any damage, since the animals 
were of the kind and quality specified. Respondent urges that if 
the animals had been bought by complainant at one place, the 
operation of loading them on the trucks would have been facili- 
tated. The distances between the places where the livestock was 
picked up, were not established. If in fact they were unreason- 
ably far apart, respondent should have claimed the expenses he 
incurred in consequence thereof, by way of set off. Perhaps the 
distances were so great that respondent would have been justi- 
fied in refusing to pick up the animals. However, once having 
picked them up and transported them from Florida to North 
Dakota, he cannot refuse to pay for them. 


In this petition respondent again raises the issue of accord 
and satisfaction. In support of his contention, respondent makes 
specific reference to some statements allegedly made by com- 
plainant at the hearing. However, the testimony referred to as 
complainant’s, was in fact respondent’s, and it merely shows that 
complainant requested that respondent call complainant’s banker 
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and reassure the latter that funds would be remitted by re- 
spondent for complainant’s account. It was not shown that the 
parties contemplated that the banker should act as complainant’s 
agent with authority to compromise the claim. It is well settled 
that the burden of establishing an accord and satisfaction rests 
upon the party relying thereon. 1 C.J.S. Accord and Satisfaction, 
§ 48. See also Hawes v. Frank Kenworthy Co., 14 A.D. 691 
(1955). The record in this case goes no further than to show 
that respondent’s draft was a payment on account. 


Accordingly, after reconsideration of the record in this case 
and the applicable rules of law, it is concluded that no sufficient 
reason has been advanced by respondent for the setting aside 
of the order of May 2, 1962, and the stay order of May 17, 1962, 
is hereby vacated. The reparation awarded in the order of May 
2, 1962, shall be paid within thirty days from the date of this 
order. Copies hereof shall be served upon the parties. 


(No. 8058) 


In re SMITHFIELD LIVESTOCK EXCHANGE, INC., AND J. NOAH 
WILLIAMS. P&S Docket No. 2759. Decided November 21, 1962. 


Insolvency—Suspension of Registration—Consent Order 


Respondents’ registration under the act is suspended for 60 days and there- 
after until they demonstrate that they are no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 18t 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on August 24, 1962, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service. The re- 
spondents are registered with the Secretary of Agriculture as 
a dealer under the act and are charged with being insolvent 
within the meaning of the act (7 U.S.C. 204) and with violating 
section 312 and 401 of the act (7 U.S.C. 218, 221). The re- 
spondents have filed an amended answer in which (1) they ad- 
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mit the jurisdictional allegations of the complaint and neither 
admit nor deny the remaining allegations; (2) they state that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain findings of fact and 
conclusions based upon the allegations of the complaint as the 
findings of fact and conclusions of the Secretary of Agriculture; 
(3) they waive oral hearing and the report of the hearing ex- 
aminer; and (4) they consent to the issuance of the order set 
forth below. Complainant has recommended that such order be 
entered. 


FINDINGS OF FACT 


1. Respondent Smithfield Livestock Exchange, Inc. is a cor- 
poration organized and existing under the laws of the State of 
North Carolina, with its principal place of business at Smith- 
field, North Carolina. 


Respondent J. Noah Williams is an individual whose address is 
Smithfield, North Coraloina. Respondent Williams is now, and at 
all times material herein was, the president, the principal stock- 
holder and the manager of the business of respondent Smithfield 
Livestock Exchange, Inc., and the acts and transactions herein- 
after described were carried out under the direction or by means 
of the acts of respondent Williams. 


2. Respondents are registered with the Secretary of iuineal 
ture under the act as a dealer buying and selling swine in com- 
merce for their own account, and at all times mentioned herein 
were so registered. 


3. Respondents are insolvent. Respondents’ current liabilities 
exceed their current assets and they are unable to pay their 
current obligations as they become due in the usual course of 
business. 


4. During the period from on or about June 1, 1962, to June 
13, 1962, respondents operated as a dealer buying and selling 
swine in commerce for their own account, notwithstanding the 
fact that they were insolvent during such period. 


5. During the period from on or about June 1, 1962, to June 
13, 1962, respondents purchased swine in commerce for their 
own account for the sum of $165,939.43, and have failed to pay 
any part of such purchase price. 
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6. During the period May 31 to June 13, 1962, respondents 
issued thirty-eight checks totaling $120,004.79 in purported pay- 
ment of livestock purchased by them in commerce, which checks 
were not honored by the bank upon which they were drawn be- 
cause of insufficient funds. 


7. Respondents, during the period from on or about January 
26, 1962, to the date of the complaint, failed to keep such ac- 
counts, records or memoranda as fully and correctly disclosed all 
transactions involved in their business as a dealer under the act, 
in that, respondents failed to list all accounts payable in such 
accounts and records. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondents are insolvent within the meaning 
of the act (7 U.S.C. 204), and have wilfully violated sections 
312 and 401 of the act (7 U.S.C. 213, 221). 


Respondents have consented to the issuance of the order set 
forth below. Complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 


1. Respondents shall cease and desist from (1) operating as 
a dealer buying or selling livestock in commerce while insolvent, 
(2) purchasing livestock in commerce and failing to pay the 
purchase price thereof, and (3) issuing checks in purported 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit to pay such checks. 


2. Respondents shall keep accounts, records and memoranda 
which will fully and correctly disclose all transactions involved 
in respondents’ business under the act, including the entry of all 
accounts payable in such accounts and records. 


3. Respondents are suspended as registrants under the act, 
beginning on the effective date of this order, for a period of 60 
days and thereafter until such time as respondents shall demon- 
strate that they are no longer insolvent. At the request of re- 
spondents, when they make such a showing, a supplemental order 
will be issued in this proceeding terminating this suspension 
after the said sixty-day period. 


This order shall become effective on the sixth day after service 
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hereof upon the respondents and copies shall be served upon the 
parties. 






(No. 8059) 






In re REGIS L. ARP AND HERBERT J. SCHULTE, d/b/a HAWKEYE 
LIVESTOCK AUCTION. P&S Docket No. 2740. Decided November 
28, 1962. 







Violation of Bonding Provisions—Cease and Desist 


Respondents are ordered to cease and desist from engaging in market agency 
or dealer activities under the act without adequate bond coverage to 
secure the performance of their obligations. 







Mr. Earl L. Saunders, for complainant. Respondents pro se. Mr. Benj. M. 
Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 









DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), the hearing examiner issued 
a recommended decision and order to the effect that respondents 
registered under the act as a market agency and as a dealer had 
operated in business without furnishing the required bond and 
should be ordered to cease and desist from so operating. Re- 
spondents did not file exceptions thereto. 









The hearing examiner’s recommended decision is adopted as 
the final decision herein and his recommended order is also 
adopted as the final order herein and shall become effective upon 
the sixth day after a copy hereof is served upon respondents. 








RECOMMENDED DECISION 
PRELIMINARY STATEMENT 









This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. §§ 181 et seq.), herein- 
after called the act. The complaint charges that the respondents, 
who are partners registered as a market agency and dealer under 
the act, failed or neglected to maintain a reasonable bond or its 
equivalent in connection with their market agency operations, 
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and thereby violated section 312 of the act (7 U.S.C. 213) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). Specifically, it is alleged that although the respondents 
had been notified prior to February 1, 1962 that their bond in 
the amount of $5,000 was inadequate and would have to be in- 
creased to $44,000, they failed or refused to do so during a 
period of some five and one-half months after such notification. 


The complaint was served on the respondents on July 19, 1962. 
In letters dated August 6 and August 16, 1962, addressed to 
the hearing clerk, respondent Regis L. Arp stated that negotia- 
tions were under way to obtain a bond in the necessary amount 
and requested more time for that purpose. These letters were 
treated as requests for additional time to file a responsive plead- 
ing and the respondents were given until September 7, 1962 for 
that purpose. By letter to the hearing clerk dated August 20, 
1962, respondent Arp waived oral hearing and requested another 
“extension of time to secure necessary bond”. By order dated 
August 31, 1962, the Chief Hearing Examiner denied this re- 
quest to the extent that it was intended as asking for more time 
to plead. Respondent has submitted nothing further by way 
of answer. 


The complainant, by its counsel, has filed a recommendation 
which recites that the respondents have now furnished a satis- 
factory bond, and recommends that the respondents be ordered 
to cease and desist from operating as a market agency or dealer 
without adequate bond coverage. 


FINDINGS OF FACT 


1. Respondents Regis L. Arp and Herbert J. Schulte are 
partners doing business as Hawkeye Livestock Auction, Fairfax, 
Iowa. The respondents, as partners, are registered with the Sec- 
retary of Agriculture as a market agency and dealer under the 
act, and were so registered at all times mentioned herein. 


2. During the period from approximately February 1, 1962 
until approximately July 16, 1962, the respondents operated as 
a market agency and failed or neglected to furnish and maintain 
a reasonable bond or its equivalent to secure the performance of 
obligations incurred by them, in that the bond furnished and 
maintained by the respondents was in the amount of $5,000, 
whereas because of the volume of their livestock transactions in 
1961 and the resulting obligations incurred by the respondents 
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thereby, such bond should have been in the amount of $44,000. 
The respondents were notified by the Packers and Stockyards 
Division prior to February 1, 1962, that it would be necessary 
for them to increase the amount of their bond to $44,000, but 
respondents failed to do so until some time after August 20, 
1962. 


CONCLUSIONS 


The respondents have not submitted a responsive pleading 
and are, therefore, in default. However, each of the letters de- 
scribed above, in effect, admits the failure to furnish and main- 
tain a reasonable bond during the period in question, and the 
letter of August 20, 1962 specifically waives oral hearing. Whe- 
ther the respondents be considered as in default or as having 
expressly admitted the facts the result is the same, and the ma- 
terial facts alleged in ithe complaint have been adopted as the 
recommended findings of fact herein (9 CFR 202.9(b)\(c)). 


The respondents have now furnished an adequate surety bond 
and are presently in compliance with the act and the regula- 
tions, but their previous operation during a period of several 
months with an inadequate bond after they had been notified 
that additional coverage was necessary constitutes a wilful vio- 
lation of the act and the regulations (7 U.S.C. 213; 9 CFR 
201.29, 201.30). In re Ollom Ray Brown, 20 A.D. 842; In re W. 
O. Steen, 16 A.D. 125; In re Isom Martin, 8 A.D. 1247. 


It is concluded that the complainant’s recommendation that 
the respondents be ordered to cease and desist from the practice 
in question should be adopted. 


ORDER 


The respondents, Regis L. Arp and Herbert J. Schulte, shall 
cease and desist from engaging in business as a market agency 
or dealer under the act without adequate bond coverage to secure 
the performance of their obligations as required by the act, as 
amended and supplemented, and the regulations thereunder. 


This order shall become effective on the sixth day after service 
upon respondents. 


Copies shall be served upon the parties. 
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(No. 8060) 


In re COLUMBIA LIVESTOCK MARKET, INC. P&S Docket No. 2758. 
Decided November 28, 1962. 


Bonding Provisions—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in market agency 
operations without filing and maintaining the required bond. 


Mr. George A. Robertson, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on August 24, 1962, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
operating as a market agency in commerce without maintaining 
a reasonable bond or its equivalent in violation of section 312(a) 
of the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations issued thereunder (7 CFR 201.29, 201.30). Re- 
spondent filed an amended answer on October 18, 1962, in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the is- 
suance of a specified order, with findings and conclusions based 
on all allegations contained in the complaint. Complainant has 
recommended that the order consented to by respondent be 
entered. 


FINDINGS OF FACT 


1. Respondent, whose address is P. 0. Box 902, Lake City, 
Florida, is now, and was at all times material herein, engaged in 
the business of a market agency within the meaning of the act, 
and registered with the Secretary of Agriculture to sell livestock 
in commerce on a commission basis. 


2. Respondent’s market agency bond was terminated on April 
9, 1962. Respondent on April 10, 1962, and May 22, 1962, was 
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notified in writing that it would have to furnish a new bond if 
it continued to operate after April 9, 1962, as a market agency 
selling livestock in commerce on a commission basis. Notwith- 
standing said notices, respondent continued to engage in the busi- 
ness of selling livestock as a market agency without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations. 


CONCLUSIONS 


The facts set forth in the Findings of Fact constitute a vio- 
lation of section 312(a) of the act and sections 201.29 and 201.30 
of the regulations (7 CFR 201.29 and 201.30). Complainant has 
recommended that the cease and desist order consented to by the 
respondent be entered. Complainant did not recommend suspen- 
sion of respondent’s registration since it is presently in compli- 
ance with the bonding provisions of the act and regulations. 
Accordingly, the order as consented to by the respondent will 
be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying and selling livestock in commerce as a market 
agency within the meaning of the act without filing and main- 
taining a reasonable bond or its equivalent as required by the 
act and the regulations thereunder. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 8061) 


In re WESSINGTON SPRINGS LIVESTOCK AUCTION COMPANY, INC. 
P&S Docket No. 2765. Decided November 28, 1962. 


Bonding Provisions—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in market agency 
or dealer operations without complying with the bonding provisions of 
the act and regulations. 
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Mr. Earl L. Saunders, for complainant. Mr. Chas. R. Hatch, of Wessington 
Springs, South Dakota, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on September 6, 1962, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service. The re- 
spondent is registered with the Secretary of Agriculture as a 
market agency and dealer under the act and is charged with vio- 
lating the bonding requirements of the act and the regulations 
thereunder (9 CFR 201.1 et seq.). The respondent has filed an 
amended answer in which (1) it admits the jurisdictional alle- 
gations of the complaint and neither admits nor denies the re- 
maining allegations; (2) it states that for the purposes of this 
proceeding and for such purposes only, the order in this pro- 
ceeding may contain findings of fact and conclusions based upon 
the allegations of the complaint as the findings of fact and con- 
clusions of the Secretary of Agricultures; (3) it waives oral 
hearing and the report of the hearing examiner; and (4) it con- 
sents to the issuance of the order set forth below. The complain- 
ant has filed a recommendation to the effect that subsequent to 
the issuance of the complaint the respondent furnished the 
necessary bonds and recommending that the order consented to 
by the respondent be entered. 


FINDINGS OF FACT 


1. Respondent, whose address is Wessington Springs, South 
Dakota, is now, and was at all times material herein, engaged in 
the business of a market agency and dealer within the meaning 
of the act, and registered with the Secretary of Agriculture to 
sell livestock in commerce on a commission basis, and to buy and 
sell livestock in commerce for its own account. 


2. Respondent’s market agency bond and dealer bond were 
terminated on April 17, 1962. Respondent, on April 10, 1962, 
and June 18, 1962, was notified in writing that it would have to 
furnish a new bond if it continued to operate after April 17, 
1962, as a market agency selling livestock in commerce on a 
commission basis and as a dealer buying and selling livestock 
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in commerce for its own account, Notwithstanding said notices, 
respondent continued to engage in the business of selling live- 
stock as a market agency, and buying and selling livestock as a 
dealer without filing and maintaining reasonable bonds or their 
equivalents, as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, the 
respondents has violated section 312 of the act (7 U.S.C. 213) 
and sections 201.29 and 201.30 of the regulations thereunder (9 
CFR 201.29 and 201.30). 


Respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
mess of buying and selling livestock in commerce as a market 
agency or dealer, within the meaning of the act, without filing 
and maintaining reasonable bonds or their equivalents as re- 
quired by the act and the regulations thereunder. 


This order shall become effective on the sixth day after serv- 
ice hereof upon the respondent and copies shall be served upon 
the parties. 


(No. 8062) 


In re PAUL J. SPENCE. P&S Docket No. 2694. Decided Novem- 
ber 29, 1962. 


Termination of Suspension of Registration 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued July 16, 1962, suspending the re- 
spondent as a registrant under the act for 30 days and there- 
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after until he demonstrates that he is no longer insolvent. On 
November 28, 1962, complainant recommended that a supple- 
mental order be issued terminating the suspension of the re- 
spondent as a registrant under the act as it appears that he is 
solvent. 


Accordingly, the suspension of the respondent as a registrant 
under the act in the order of July 16, 1962, is hereby terminated. 


Copies hereof shall be served upon the parties. 


(No. 8063) 


JOHNNIE S. TOMICH v. FRED A. BAILEY, d/b/a KIRKSVILLE CoM- 
MUNITY SALE. P&S Docket No. 2733. Decided November 30, 
1962. 


Failure to Prove Breach—Dismissal 


On the basis of the record in this case, complainant cannot be awarded 
reparation and the complaint is dismissed. 


Complainant pro se. Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, for 
respondent. Mr. Giles H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on January 3, 1962, 
complainant alleged that on October 21, 1961, a Holstein cow was 
purchased by him at the Kirksville Community Sale for $152.75; 
that immediately after the sale he discovered that the animal 
died shortly thereafter while on a truck which was to carry it 
from respondent’s place of business to National Stock Yards, 
Illinois. Complainant further alleged that because of the condi- 
tion of the cow he had been unable to insure her, and that no 
salvage value was obtained. Complainant sought reparation in 
the sum of $158.75 based on the price paid plus a $6 trucking 
charge. 

A copy of the complaint and a copy of the investigative report, 


prepared by the Packers and Stockyards Division of the Depart- 
ment, and filed in this proceeding pursuant to section 202.40 of 
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the rules of practice (9 CFR 202.40), were served on respondent 
on May 31, 1962. On June 1, 1962, a copy of the investigative 
report was served on complainant. 


On June 14, 1962, respondent filed an answer in which he 
admitted selling the cow to complainant but denied all the other 
allegations in the complaint and requested an oral hearing. A 
copy of the answer was served on complainant on June 23, 1962. 


An oral hearing was held in Kirksville, Missouri, on September 
14, 1962. Giles H. Penstone, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. Com- 
plainant appeared pro sé. Respondent was represented by coun- 
sel, C. T. Sanders, of Kansas City, Missouri. Each party testi- 
field in his own behalf. After the hearing, respondent filed a 
document designated as a “summary statement.” 


FINDINGS OF FACT 


1. Complainant Johnnie S. Tomich is an individual, whose 
address is Route 2, Kirksville, Missouri. At all times material 
herein complainant was registered with the Secretary of Agricul- 
ture as a dealer, within the meaning of the act. 


2. Respondent Fred A. Bailey, an individual doing business 
as the Kirksville Community Sale, owns and operates the Kirks- 
ville Community Sale, Kirksville, Missouri, a posted stockyard 
under the act. At all times material herein, respondent has been 
a market agency registered with the Secretary of Agriculture to 
sell livestock on a commission basis at this stockyard. 


8. On October 21, 1961, at approximately 3:00 p.m., at the 
Kirksville Community Sale, complainant purchased one Holstein 
cow for which he paid $152.75. The cow was sold at auction, 
on a weight basis, without any express warranties by respondent. 


4. The cow did not appear to be ill while in the sales ring, 
but when complainant inspected the animal later in the day, at 
approximately 6:00 p.m., he found that she was sick. Respond- 
ent did not know that the cow was not in good health. 


5. On October 22, 1961, the cow was loaded on a truck for 
shipment to National Stock Yards, Illinois. Complainant was un- 
able to obtain insurance for the cow while in transit, The animal 
died en route, and had no salvage value. Complainant incurred 
a@ $6 trucking charge in connection with this shipment. 
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6. Complainant did not have the cow inspected by a veterin- 
arian. The nature of her illness and the cause of death are un- 
known. 


7. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


Complainant purchased a Holstein cow at respondent’s auction 
market. The cow appeared to be in good condition at the time 
of the sale, but a few hours later she showed signs of being ill. 
However, complainant did not ask that a veterinarian be called 
to examine her, nor did he inform respondent regarding the con- 
dition of the animal. The following morning, complainant had 
the cow trucked away. It appears that she died later that day. 
The nature of the illness and the cause of death were not estab- 
lished. 


The animal died after title to it had passed to complainant. 
Accordingly, he bore the risk of loss. There is nothing in the 
record which would warrant a finding that complainant should be 
indemnified by respondent. There is no indication of bad faith 
on the part of the latter, nor any evidence that he otherwise 
acted in an unjust, unreasonable, or discriminatory manner in 
connection with the sale. Respondent made no express warranty 
regarding the health of the animal. Nor was an implied warranty 
made in this respect, since, in relation with livestock sales at an 
auction market, the rule is that market agencies make no im- 
plied warranty regarding the health of cattle, except where the 
local trade practice provides for such a warranty. See, Deardorff 
v. Rix and Nielsen, 3 A.D. 16 (1944); cf. Martin v. O’Brien 8 
A.D. 7 (1949). It was not established that a local trade custom 
provided for such a warranty at respondent’s auction market. 
The record goes no further than to show that respondent calls 
the attention of his customers to defects of which he has knowl- 
edge. 


The evidence is not clear as to whether the animal was in- 
spected by the veterinarian on duty at respondent’s auction 
market prior to its being sold to complainant. However, even if 
it were found that the animal had not been examined by the 
veterinarian, there would be no basis for a finding that complain- 
ant was damaged as a result of such failure to inspect, since it 
was not established that the nature of the cow’s illness was such 
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as would have been discovered upon inspection. Accordingly, it 
must be concluded that on the basis of the record in this case, 
complainant cannot be awarded reparation, and the complaint 
should be dismissed. Dalhart Livestock Auction v. Carthel, 21 
A.D. 321, 325 (1962); P & M Cattle Auction v. McLane, 21 A.D. 
238, 243 (1962) ; Rogers v. Underwood, 20 A.D. 1107 (1961). 


ORDER 


The complaint is dismissed. Copies hereof shall be served upon 
the parties, 


(No. 8064) 


In re FRANCIS MESSINA. PACA Docket No. 8825. Decided No- 
vember 1, 1962. 


Repeated and Flagrant Violations—Revocation 
of License—Consent Order 


Respondent admitted the allegations of the complaint and consented to an 
order revoking his license under the act. 


Mr. James V. Wright, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on August 28, 1962, by the Acting 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act by failing or refusing to pay or remit 
promptly and in full the agreed purchase prices for perishable 
agricultural commodities purchased and received in interstate 
commerce; or by failing to remit the net proceeds realized from 
the sales of perishable agricultural commodities received on con- 
signment in interstate commerce. Revocation of respondent’s 
license was requested. 


Respondent filed an answer on August 31, 1962, admitting the 
allegations of the complaint, waiving oral hearing and agreeing 
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and consenting to the issuance of an order providing for the 
revocation of his license and to the publication of the facts and 


circumstances relating thereto. 


FINDINGS OF FACT 


1. Respondent is an individual, Francis Messina, whose ad- 
dress is 330 Galloway Street, Unit 64 Food Distribution Center, 
Philadelphia, Pennsylvania. 


2. Pursuant to the licensing provision of the act, license No. 
167809 was issued to respondent on October 30, 1956, and was 
last renewed in 1961. 


8. During the period July 19, 1961, through November 9, 
1961, respondent received on consignment 11 lots of various 
perishable agricultural commodities in interstate commerce, and 
after having sold said commodities, failed to make payment to 
the consignors of the net proceeds derived from the sale of said 
commodities, in that respondent has not paid $4,432.46 that is 
due and owing to said consignors. 


4. On or about May 30, 1960, respondent purchased 280 
crates of cabbage, a perishable agricultural commodity, for a 
total price of $574, delivered Philadelphia, Pennsylvania. The 
shipment was received and accepted in interstate commerce by 
respondent on or about May 31, 1960, at contract destination, 
Philadelphia, Pennsylvania, without complaint. Payment for the 
cabbage was due to the seller thereof on or about June 10, 1960, 
but respondent failed to pay at that time and did not, in fact, 
pay until on or about February 28, 1961. 


5. During the period July 8, 1961, through November 10, 
1961, respondent purchased, received and accepted four ship- 
ments of various perishable agricultural commodities in inter- 
state commerce, but has failed to pay any part of the agreed 
purchase price to the sellers thereof, leaving $3,338 due and 
owing said sellers. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Nos. 3 
through 5, inclusive, respondent repeatedly and flagrantly vio- 
lated section 2 of the act (7 U.S.C. 499b). Respondent filed an 
answer in which he admitted the allegations of the complaint, 
waived an oral hearing and consented to a revocation of his 
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license and to the publication of the facts and circumstances 
relating thereto. Complainant has recommended that such an 
order be issued. Accordingly, pursuant to section 47.26(b) of 
the rules of practice (7 CFR 47.26(b)), such order should be 
issued. 


ORDER 


Effective on the 11th day after service hereof upon respondent, 
any license held by him under the act is revoked. 


The facts and circumstances shall be published. 
Copies of this order shall be served upon the parties. 


(No. 8065) 


LIBERTA & KALECK Co. V. J. E. NELSON & SONS. PACA Docket 
No. 8612. Decided November 6, 1962. 


Burden of Proof—Acceptance—Liability 


Respondent failed to sustain his burden of proving (1) that the transactions 
involved were contracts of consignment or (2) that there was any 
breach as to quality or condition of the berries delivered. Respondent is 
liable for the contract price. 

Mr. John Bertman, of Hammonton, New Jersey, for complainant. Nelson & 
Campbell, of Altoona, Pennsylvania, for respondent. Mr. William E. 
Bethards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 28, 1961. The formal 
complaint was filed on September 8, 1961. Complainant seeks 
an award of reparation in the amount of $1,312.04, which is al- 
leged to be the balance due on two truckloads of strawberries 
sold to respondent on June 7 and 8, 1961. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
November 29, 1961. A copy of the report of investigation was 
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served upon complainant on November 28, 1961. Respondent 
filed an answer on December 19, 1961, expressly denying the 
allegations contained in the formal complaint. 


An oral hearing was held at Altoona, Pennsylvania, on May 8, 
1962. Three witnesses appeared and testified on complainant’s 
behalf. Respondent appeared and testified in his own behalf. Both 
parties were represented by counsel. 


FINDINGS OF FACT 


1. Complainant, Liberta & Kaleck Co., is a corporation whose 
address is 3300 South Galloway Street, Philadelphia, Pennsyl- 


vania. 


2. Respondent is an individual, Donald G. Nelson, doing busi- 
ness as J. E. Nelson & Sons, whose address is 1029 Green Ave- 
nue, Altoona, Pennsylvania. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


3. On June 7, 1961, in contemplation of shipment in inter- 
state commerce, complainant sold to respondent 313 crates of 
strawberries, delivered Altoona, Pennsylvania, at a price to be 
agreed upon between the parties the following morning. Pursuant 
to this contract, and on the evening of the date of sale, complain- 
ant shipped 313 crates of berries by truck from loading point in 
the State of New Jersey to respondent in Altoona, Pennsylvania. 
Enroute to Altoona, 50 crates of the strawberries were left with 
J. F. Feezer, at Harrisburg, Pennsylvania, upon the instructions 
of respondent. Respondent billed Feezer for the 50 crates of ber- 
ries and Feezer then remitted to respondent. 


4. The shipment, less the 50 crates of berries left at Harris- 
burg, arrived at contract destination in the early morning of 
June 8, 1961. Subsequent to the arrival of the shipment and on 
the morning of the same day, the parties agreed on a sales price 
of $5.75 per crate, delivered Altoona, Pennsylvania, for the 
truckload of berries. 


5. On June 8, 1961, in contemplation of shipment in inter- 
state commerce, complainant sold to respondent 251 crates of 
strawberries, delivered Altoona, Pennsylvania, at a price to be 
agreed upon between the parties the following morning. Pursu- 
ant to this contract, and on the evening of the date of sale, com- 
plainant shipped 251 crates of strawberries by truck from load- 
ing point in the State of New Jersey to respondent in Altoona, 
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Pennsylvania. Enrote to Altoona, 48 crates of the strawberries 
were left with J. F. Feezer at Harrisburg, Pennsylvania, upon 
the instructions of respondent. Respondent billed Feezer for the 
48 crates of berries and Feezer then remitted to respondent. 


6. The shipment, less the 48 crates of berries left at Harris- 
burg, arrived at contract destination in the early morning of 
June 9, 1961. Subsequent to the arrival of the shipment and on 
the morning of the same day, the parties agreed on a sales price 
of $5.75 per crate, delivered Altoona, Pennsylvania, for the 
truckload of berries. The price was later reduced by complainant 
to $4.50 per crate, delivered Altoona. 


7. The total agreed price for the 564 crates of strawberries, 
including 251 crates at the adjusted price of $4.50 per crate, is 
$2,929.25, of which respondent has paid $1,617.21 to complainant 
as an undisputed amount. 


8. The formal complaint was filed on September 8, 1961, 
which was within 9 months after the causes of action herein 
accrued. 


CONCLUSIONS 


The parties herein make no issue of the fact that the agree- 
ments of June 7 and 8, 1961, having to do with the two lots of 
berries forming the basis of this proceeding, were initially con- 
tracts of purchase and sale. Respondent alleges, however, that 
the contracts of purchase and sale were later changed to con- 
tracts of consignment by mutual agreement between the parties, 
when the berries arrived at contract destination in poor condi- 
tion. Complainant denies this allegation, and in substance insists 
that the quality of the berries delivered to respondent was good 
and that the contracts of sale were never rescinded or changed 
to ‘consignment agreements. Respondent, as the party affirma- 
tively alleging the rescission of the contracts of purchase and 
sale and the subsequent making of the contracts of consignment 
between the parties, has the burden of proving such allegation 
by a preponderance of the evidence. De Marco Company, Inc. V. 
Louis Gubel, 10 A.D. 24. 


Respondent appeared at the oral hearing and, testifying in his 
own behalf, stated that for several years prior to 1961 the parties 
had engaged in business with one another; that in the course of 
this business complainant has shipped strawberries to respondent 











1360 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D. 1357 


on deferred billing; and the price of the berries was agreed upon 
between the parties after each load had been sold and the results 
known to respondent. Continuing, respondent testified that he 
talked to complainant on the week of May 28; that at that time 
respondent asked complainant to supply 800 crates of straw- 
berries for distribution the following week by respondent to the 
A. & P. Stores at a price of $5.75 per crate, delivered Altoona, 
Pennsylvania; that complainant agreed to supply this quantity 
of berries; and that an employee of A. & P. Stores, Fred Lynch, 
was on the telephone at the time the discussion was held. On the 
question of quality, respondent stated that it was agreed that the 
berries to be furnished by complainant would be of a suitable 
quality and acceptable to the A. & P. Stores. 


Testifying further, respondent stated that he received the first 
shipment of strawberries involved herein on June 8; that these 
berries were delivered to the A. & P. Stores; that Lynch subse- 
quently called respondent and told respondent it (A. & P.) had 
had complaints from its customers; and that it wanted credit on 
the berries since they failed to meet A. & P.’s quality requirements. 
Respondent stated that he acceded to this request and gave A. & 
P. Stores his personal check in the amount of $250 on June 9. 
Respondent testified that he had then called complainant on the 
afternoon of June 8 and had told him of the poor condition of 
the berries contained in the first load shipped by complainant on 
June 7 and told complainant that if this load was indicative of 
the general run of berries in that area, to send no more. Re- 
spondent then stated that complainant advised him that he (com- 
plainant) had already started a load for shipment that night 
(June 8); that upon being advised of the difficulty respondent 
had had with the shipment of June 7, complainant agreed to 
respondent’s consigning the remaining portion of the load of 
June 7 to Pittsburgh; that complainant finally agreed to ship, at 
respondent’s suggestion, the second load of berries on consign- 
ment, with the understanding that they would be handled by 
respondent for complainant’s account; and that respondent was 
not to worry about the price. 


According to respondent’s testimony, the second load arrived 
at Altoona, Pennsylvania, on June 9 and was sent over to the 
A. & P. Stores in fulfillment of an order that respondent had 
with A. & P. Respondent stated that A. & P. refused the berries 
on account of their poor condition, after which the load was sent 
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to J. F. Feezer at Harrisburg, Pennsylvania. As evidence of the 
condition of the second load at Altoona, respondent quoted the 
driver of the truck, Robert Sutter, as agreeing with respond- 
ent that the berries were in poor condition. 


Appearing on behalf of complainant corporation, Joseph 
Liberta, complainant’s president, testified in substance as fol- 
lows: that he talked to respondent Donald Nelson on June 7; that 
Nelson told Liberta that he (Nelson) wanted a big load of straw- 
berries; and that Liberta, agreed to this request. Liberta, testi- 
fying further, stated that it was understood and agreed that the 
number of crates to comprise the load was to be left to the dis- 
cretion of complainant and that the price to be paid by respond- 
ent for the berries was to be established between the parties 
after the arrival of the load at contract destination. Liberta, in 
his testimony, emphasized that the price was not influenced by 
the amount that respondent would obtain on selling the berries, 
but was determined by the price paid by complainant to the 
farmers who supplied it with berries, and by the general market 
level at Altoona on the date the loads arrived there. Liberta de- 
nied that complainant knew who bought the berries from re- 
spondent, and stated that complainant neither knew nor cared 
who bought the berries or how much was paid for them. 


Liberta also testified that the first load of the two involved in 
this proceeding was shipped to respondent on the evening of June 
7; that he called respondent on the morning of June 8 to discuss 
the matter of price; that respondent told complainant at that 
time the berries were all right; and that the parties agreed on a 
price of $5.75 per crate, delivered Altoona, Pennsylvania. Liberta 
then testified that in the course of the conversation of June 8 
respondent asked for another load of strawberries; that he (re- 
spondent) told Liberta at that time that he wanted 300 or 400 
crates; and that Liberta agreed to this request. Later that same 
afternoon (June 8), according to Liberta, respondent telephoned 
complainant and told Liberta that he ((respondent) couldn’t use 
the second load of berries. Liberta stated, however, that he told 
respondent that the second load was already being placed on the 
truck; that respondent then said “make the load as small as pos- 
sible’; and that as a result complainant stopped further loading 
of the truck and shipped only 251 crates of berries to respondent 
at Altoona. Liberta testified that the price on the second load 
was set in the course of a telephone conversation with respondent 
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on June 9 and was the same ($5.75) as the price on the first load. 
Liberta further testified, however, that the purchase price of the 
second load was ultimately reduced to $4.50 per crate, delivered 
Altoona. (Although it is not clear from the testimony of this 
witness as to when the price was reduced to $4.50, it appears to 
be complainant’s position that the agreement was made on 
June 9). 


Both of the the drivers, Willis Sutter and Robert Sutter, testi- 
fied on behalf of complainant. Both drivers stated in their testi- 
mony that they had loaded the berries on their respective runs 
at loading points in New Jersey; that the berries at the {time of 
loading had appeared to be in good condition, with no leakage 
and with no staining apparent on the crates; and that the condi- 
tion of the berries upon arrival at Altoona on the morning of 
June 8 and 9 in each case had seemed to be good. Robert Sutter, 
the driver of the second load which arrived in Altoona on June 
9, corroborated respondent’s testimony with respect to the fact 
that this load had been taken to the A. & P. Stores and rejected 
by them, and that the berries were then taken by Sutter to 
Feezer at Harrisburg. 


In reviewing the record in this proceeding, it is quickly appar- 
ent that the principal evidence produced by respondent having 
to do with the alleged consignment contracts made between the 
parties is the statement of respondent to this effect. This state- 
ment, in turn, is denied by complainant. Respondent urges, how- 
ever, that a printed form bearing respondent’s letterhead and 
containing the following words, “251 Berry Sales,” is documen- 
tary proof that the second load, at least, was to have been dis- 
posed of upon consignment terms. We do not agree. The writing 
on the printed form is too fragmentary to lend itself to any but 
the most speculative of interpretations, and therefore is probative 
of nothing concerning the issue at hand. On the whole, therefore, 
it is our conclusion that respondent has failed to sustain his 
burden of proving that the transactions involved herein were 
contracts of consignment. 


Respondent accepted the berries involved herein, and is there- 
fore liable to complainant for the agreed price thereof, less prov- 
able damages sustained by respondent as the result of any breach 
of contract on the part of complainant. The burden of proving 
both breach and damages rests upon respondent. Respondent, in 
substance, alleges such a breach on the part of complainant in 
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connection with the quality of the berries delivered under the 
contracts, in that respondent testified that the original sales 
agreement provided for berries of good quality which would be 
acceptable to the A. & P. Stores. Respondent testified that the 
berries delivered by complainant on June 8 and 9 at Altoona 
failed to meet these requirements, in that they were soft, wet, 
and moldy, and were subsequently declared to be unsuitable by 
A. & P. 


Complainant, through its president, Liberta, denied the sales 
had anything to do with A. & P. and denied that the quality of 
the berries was to have been subject to their approval. Complain- 
ant also denies that the quality of the two loads of berries was 
inferior, and offers the testimony of the two drivers in support 
of this contention. 


We are of the opinion that respondent has failed to show that, 
as between complainant and respondent, the berries were subject 
in any way to the approval of A. & P. We are also of the opinion 
that respondent has failed to show that there was any breach as 
to quality or condition with respect to the berries delivered. Ac- 
cordingly, we conclude that respondent is liable to complainant 
for the full contract price of the berries, $2,929.25, less $1,617.21 
paid on account, or a balance $1,312.04. Respondent’s failure to 
pay this amount is in violation of section 2 of the act, for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,312.04, with interest 
thereon at the rate of 5 percent per annum from July 1, 1961, 
until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 8066) 


STEWART PACKING Co., INC. v. RAYMOND HELLER Co. PACA 
Docket No. 8401. Decided November 7, 1962. 


Petition for Rehearing, Reargument and Reconsideration— 
Dismissal 


Complainant failed to show sufficient basis for rehearing. The order of Au- 
gust 28, 1962, is reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING, 
REARGUMENT AND RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued August 28, 1962, awarding reparation to com- 
plainant against respondent in the amount of $9,325.14. Copies 
of this order were served upon the parties on August 30, 1962. 
On September 7, 1962, complainant filed a petition for rehearing 
and reargument of the proceeding, and reconsideration of the 
order. A copy of the petition was served upon respondent and 
he filed an answer on October 1, 1962. 


Complainant contends as to the basis for its request for recon- 
sideration and reargument that the order of August 28, 1962, is 
in error in numerous respects. An example is the conclusion that 
the contract destinations of the tangerines were New York, New 
York, and Boston, Massachusetts. Complainant urges that this 
conclusion is contrary to the evidence because neither of re- 
spondent’s witnesses, Raymond Heller and John Strock, testi- 
fied to this effect. However, as specifically stated in the conclu- 
sions, both of these witnesses testified that they informed Law- 
rence M. Giddens, complainant’s president, the shipments were 
destined for one or the other of these cities. Another example, is 
complainant’s contention that the conclusions adopt the testimony 
of respondent as to what the tangerines could have been sold 
for if they had been in perfect condition. The fact is that this 
testimony was given no consideration whatever. To the contrary, 
the delivered cost of the tangerines was used in determining 
the market value of tangerines meeting contract specifications 
and this cost was less than the prices testified to by respondent. 
Complainant’s contentions are deemed to be without merit. 
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Complainant requests that, in the event reconsideration and 
reargument are not granted, rehearing be allowed for the purpose 
of offering further evidence as to the contract terms, the han- 
dling of the fruit at shipping point, the cause of skin break- 
down, and the market value of the tangerines received. In our 
opinion, complainant has not shown good reason for rehearing. 
Both parties had ample opportunity at the oral hearing to pre- 
sent evidence with respect to all facets of the case. It is not 
claimed that the evidence now sought to be offered is newly 
discovered. In Venezia Bros. v. A. G. Shore Co., 17 A.D. 164, it 
was held: 


“To permit the rehearing of a proceeding for the sub- 
mission of evidence which could have been submitted in 
the original hearing would eliminate the essential ele- 
ment of finality.” 

It is concluded that complainant has failed to show sufficient 
basis for rehearing. 

In view of the foregoing, the petition for rehearing, reargu- 
ment, and reconsideration is hereby dismissed. The order of 
August 28, 1962, is hereby reinstated except that the reparation 
awarded to complainant in that order shall be paid within 30 
days from the date of this order. 


This order shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8067) 


C. F. SMITH, INC. v. SAM BUSHALA. PACA Docket No. 8433. De- 
«cided November 13, 1962. 


New Agreement—Counterclaim—Deficit 


It is concluded that the parties entered into a new agreement whereby re- 
spondent handled the produce for the account of complainant, that 
respondent sustained a deficit in connection with this transaction, and 
that complainant is liable to respondent for the amount of the deficit. 


Allen & Knudsen, of Fort Myers, Florida, for complainant. Langer & Simp- 
son, of San Francisco, California, for respondent. Mr. William L. Ander- 
son, Presidinz Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a ez seq.). 
An informal complaint was filed on July 18, 1960, and the formal 
complaint was filed on February 28, 1961. Complainant seeks an 
award of reparation in the amount of $1,435, which is alleged to 
be the unpaid balance of the purchase price of a shipment of 
cucumbers sold and delivered to respondent in June 1960. 


A copy of the Department’s report of investigation was served 
upon complainant on April 29, 1961. A copy of the formal com- 
plaint and a copy of the report of investigation were served 
upon respondent on May 2, 1961. Copies of a supplemental re- 
port of investigation were served upon complainant on June 8 
and upon respondent on June 12, 1961. 


Respondent filed an answer on May 16, 1961, in which he ad- 
mits the original sales contract, but alleges that it was super- 
seded by a new agreement whereunder respondent was to handle 
the cucumbers for the account of complainant. By way of coun- 
terclaim, respondent asks for a reparation award in the amount 
of $408.99, which is alleged to be the deficit resulting from the 
new transaction. 


An oral hearing was held in San Francisco, California, on 
May 3, 1962. Complainant was not present or represented at the 
hearing. The deposition of C. F. Smith was received in evidence 
on behalf of complainant. Respondent was represented by coun- 
sel at the hearing and testified in his own behalf. 


FINDINGS OF FACT 


1. Complainant, C. F. Smith, Inc., is a corporation whose 
address is Post Office Box 1669, Fort Myers, Florida. At the time 
of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent, Sam Bushala, is an individual whose address 
is 510 Battery Street, San Francisco, California. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about June 15, 1960, in the course of interstate 
commerce, complainant contracted to sell to respondent 608 
bushel baskets of U.S. No. 1 grade cucumbers at $4 per basket, 
delivered San Francisco, California, or a total price of $2,432. 
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The contract further provided that the cucumbers would be 
shipped by truck from Blackville, South Carolina, in time to 
arrive at San Francisco, California, for the market of June 20, 
1960. 


4. Pursuant to the foregoing contract, complainant shipped 
608 bushel baskets of cucumbers by truck from Blackville, South 
Carolina, at 11 p.m. June 15. That same day, complainant sent 
respondent the following telegram: 


“YOUR TRUCK GOT OUT 11 PM WITH 608 BUSH- 
ELS NUMBER ONE CUKES THIS REGULAR WEST 
COAST TRUCK WILL MAKE MARKET EASY CALL- 
ING YOU FRIDAY 10 AM YOUR TIME. FUMIGAT- 
ING IN SAN ANTONIO REGARDS.” 


5. The truckload of cucumbers was fumigated at Savannah, 
Georgia, on June 16, 1960. The driver telephoned respondent 
from Chunky, Mississippi, on June 17, and from Tucson, Ari- 
zona, on June 19. At respondent’s instructions, the driver de- 
livered 200 baskets to customers at Fresno, California, including 
100 to be shipped to Seattle, Washington. The truck arrived at 
San Francisco at 7:30 a.m., Tuesday, June 21. 


6. Respondent ordered a Federal inspection which was made at 
10.30 a.m. June 21. At that time the load contained, according to 
respondent, 318 baskets. The certificate reads in part as follows. 


“Condition of load and containers: Trailer partly un- 
loaded, 10 stacks at front of trailer, alternately invert- 
ed, crosswise offset, 4 and 5 rows, 5 layers. 9 partial 
stacks, 2 to 5 rows, 1 to 5 layers. 


“Condition of pack: Tight. 
“Temperature of product: Various locations 49 to 55° F. 


“Condition: Mostly fresh and firm. Average 1% yellow- 
ing and 1% damage by bruises. Shriveled ends range 
from 2 to 12%, average 7%. In most samples no decay, 
in many from 2 to 26%, average approximately 4% 
Bacterial Soft Rot in early stage.” 


7. Following the inspection, respondent placed 163 baskets 
in storage and the others were delivered to customers in Oakland 
and San Francisco. On June 21, respondent wired complainant 
the results of the Federal inspection and added “WILL HANDLE 
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FOR YOUR ACCOUNT ADVISE IMMEDIATELY.” Complain- 
ant agreed in a subsequent telephone conversation that same day 
to the disposition of the cucumbers by respondent for complain- 
ant’s account. 


8. The 100 baskets transported from Fresno to Seattle, Wash- 
ington, were federally inspected there at 1:35 p.m., June 22, 
1960, and the certificate reads in part as follows: 


“Condition: Mostly fresh and firm. From 4 to 25%, 
average approximately 15% damage by sunken, dis- 
colored areas. In most samples decay ranges from 4 
to 835%, some none, averages approximately 15% Cot- 
tony Leak in various stages, mostly initial.” 


9. On July 12, 1960, complainant sent respondent the fol- 
lowing ‘telegram: “NO SALES ON LOAD OF CUKES. LONG 
PAST DUE AIR MAIL IMMEDIATELY.” On July 15, 1960, 
respondent sent complainant an accounting showing proceeds of 
$657.97, expenses of $1,066.96, and a deficit of $408.99. 


10. Respondent promptly and properly disposed of the cu- 
cumbers. Of the 608 baskets received, respondent sold 233 baskets 
for gross proceeds of $664.97 and the other 375 baskets were 
dumped. Respondent paid $1,056.96 for freight, cartage and 
storage, leaving a deficit of $391.99. 


11. The informal complaint was filed July 18, 1960, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The evidence is undisputed that on or about June 15, 1960, 
complainant sold to respondent 608 baskets of U.S. No. 1 grade 
cucumbers for a total price of $2,432, delivered San Francisco, 
California. Complainant seeks reparation of $1,435, the differ- 
ence between such price and the freight charges of $997 paid by 
respondent. However, respondent contends that complainant 
guaranteed arrival of the truck at San Francisco for the market 
of Monday, June 20, 1960, and that this guarantee was breached 
in that the truck did not arrive until the next day. Complainant 
denies the claimed guarantee, contending that it simply turned 
the load over to the carrier in time to arrive for the market of 
June 20, 1960, under the carrier’s normal schedule. It is com- 
plainant’s position that the truck would have arrived in time but 
for the stopping of the truck by respondent at Fresno for partial 
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unloading. For reasons which will appear hereinafter, it is un- 
necessary to resolve the controversy with respect to the claimed 
guarantee. 


Respondent alleged in his answer and also testified at the oral 
hearing that, following arrival of the truck at San Francisco, C. 
F. Smith authorized respondent in a telephone conversation to 
handle the cucumbers on a consignment basis. In the reply to 
the counterclaim, Smith denied that he authorized respondent to 
dispose of the cucumbers for complainant’s account. He made the 
same denial in his deposition. 


The evidence show that on June 21, respondent sent complain- 
ant the following telegram. 


“LOAD CUKES ARRIVED, FEDERAL INSPECTOR 
SHOWS DECAY SOME BASKETS NONE, OTHERS 
2—26% AVERAGE 4% DECAY. 2—12% SHRIV- 
ELED ENDS, AVERAGE 7% YELLOW AVERAGE 
2% WILL HANDLE FOR YOUR ACCOUNT ADVISE 
IMMEDIATELY.” 


Complainant’s reply was that respondent must pay the invoice 
price and look to the carrier for any adjustment. Later that same 
day, respondent sent another telegram to complainant which 
reads: 


“ANSWERING, WE BOUGHT LOAD CUCUMBERS 
FROM YOUR SON GORDON AT DELIVERED 
PRICE. BELIEVE ITS YOUR RESPONSIBILITY TO 
ADJUST YOUR LOSSES WITH TRUCKER. WHEN 
PHONED YOU THIS AFTERNOON YOU TOLD ME 
TO GO AHEAD AND HANDLE THE LOAD TO BEST 
ADVANTAGE. NOW MUST KNOW DEFINITELY 
YOUR FINAL STAND IMMEDIATELY.” 


In response to this telegram, complainant merely quoted the 
Federal shipping point inspection certificate. Respondent then 
advised complainant by telegram that the load would be handled 
for complainant’s account. No further telegrams were exchanged 
between the parties after June 21, until complainant’s telegram 
of July 12 which stated: “NO SALES ON LOAD OF CUKES. 
LONG PAST DUE AIR MAIL IMMEDIATELY.” This language 
indicates an interest in the sales made by respondent, rather than 
payment under the original contract. 
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That a consignment was discussed by the parties over the 
telephone appears from the following allegations in the formal 
complaint: 

“That complainant was called by respondent when the 
load eventually wound up in San Francisco, Cal. and 
advised that respondent wanted to handle this load for 
complainant’s account but at the same time respondent 
advised complainant that complainant would suffer no 
loss on his invoice price for load of freight.” 


On the basis of the foregoing evidence, it is concluded that 
complainant authorized respondent to dispose of the cucumbers 
for complainant’s account. 


In the counterclaim, respondent seeks reimbursement of $408.99, 
which is alleged to be the deficit sustained in connection with the 
disposition of the cucumbers. Although the counterclaim was not 
filed within 9 months after the cause of action therein accrued, 
the timely filing of the informal complaint stayed the statute of 
limitations with respect to respondent’s claim arising out of 
the same transaction. Chapin Bros., Inc. v. Michael Bros., 15 
A.D. 616. 


Attached to the Department’s report of investigation is a 
memorandum prepared by an investigator of the Department 
showing the results of his examination of respondent’s books 
and records relating to the disposition of the cucumbers in ques- 
tion. The investigator said that, on the basis of such examina- 
tion, respondent’s account sales correctly stated the gross pro- 
ceeds. He found that 233 baskets of cucumbers were sold for 
gross proceeds of $657.97 and 375 baskets were dumped, and 
that the number dumped was substantiated by condemnation 
tickets issued by the California State Department of Agriculture 
and various dump tickets. 


In computing the gross proceeds, $7 was deducted for the cost 
of the Federal Inspection at Seattle, Washington. Under ex- 
penses, respondent included $10, the cost of inspection at San 
Francisco. Expenditures for inspections were not authorized by 
complainant and, therefore, are not allowable since they were 
incurred by respondent in securing evidence. 7. O. Tomasello Co. 
v. Brown and Loe, 20 A.D. 1037. Excluding the cost of inspec- 
tions, the correct deficit is $391.99. The failure of complainant 
to pay this deficit to respondent is in violation of section 2 of 
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the act. Reparation should be awarded to respondent in the 
amount of $391.99, with interest. In view of the foregoing, the 
complaint should be dismissed. 


ORDER 
The complaint herein is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $391.99, with interest thereon 
at the rate of 5 percent per annum from August 1, 1960, until 
paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8068) 


H. B. FROST COMPANY V. HARRISBURG DAILY MARKET, INC. 
PACA Docket No. 8752. Decided November 16, 1962. 


Acceptance—Failure to Prove Damages—Liability 


Respondent accepted the shipment and, since the evidence is not sufficient 
to establish damages caused by an alleged breach of the contract, re- 
spondent is liable for the balance owing to complainant. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent pro se. 
Mr. Arthur L. Quinn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


. This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on De- 
cember 20, 1961. The formal complaint was filed on March 9, 
1962, in which complainant seeks an award of reparation in the 
amount of $215 in connection with the sale to respondent of a 
carload of lettuce in October 1961. Complainant alleges that re- 
spondent accepted the carload of lettuce but has failed to remit 
the total purchase price due. 


A copy of the report of investigation prepared by the Depart- 
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ment was served upon complainant on April 19, 1962. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on April 20, 1962. Respondent filed 
an answer on May 22, 1962, denying liability for the amount 
sought by complainant as reparation. 


Since the amount in dispute is less than $500, the issues are 
determined in accordance with the shortened method of procedure 
provided in section 42.20 of the rules of practice (7 CFR 47.20). 
Pursuant thereto, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant, H. B. Frost Company, is a corporation whose 
address is 104 South Water Market, Chicago, Illinois. 


2. Respondent, Harrisburg Daily Market, Inc., is a corpora- 
tion whose address is Post Office Box 173, Harrisburg, Pennsyl- 
vania. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On October 7, 1961, in the course of interstate commerce, 
complainant sold to respondent one carload of lettuce which had 
been shipped in car PFE 41990 from California on October 4, 
1961. Complainant represented that the car contained 640 cartons 
of Amigo brand lettuce, two dozen size, clean and of good quality. 
The agreed purchase price was $1.10 per carton, plus precooling, 
f.o.b. California shipping point. The contract was negotiated by 
E. R. Albergotti, a broker located in Roanoke, Virginia. 


4. On October 7, 1961, pursuant to the contract, complainant 
diverted car PFE 41990, which was thes en route to Louisville, 
Kentucky, to respondent at Harrisburg, Pennsylvania. That same 
day, complainant sent to respondent its invoice for 640 cartons 
of lettuce at the rate of $1.10 per carton, plus precooling at the 
rate of 15 cents per carton, or a total invoice purchase price of 
$800. 


5. On October 11, 1961, car PFE 41990 arrived at respond- 
ent’s place of business in Harrisburg, Pennsylvania. On Octo- 
ber 12, 1961, respondent commenced unloading the car and on 
that date, complained to the broker about the poor quality of 
the lettuce. That same day, at 10 p.m., the Railroad Perishable 
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Inspection Agency inspected the shipment and reported tempera- 
tures to be 45° at the top of the load and 41° at the bottom. 





The reports reads, in part, as follows: 


“Unloading—7 stacks B end and 5 stacks A end re- 
maining. Number 1 stack A end stowed crosswise on 
bottoms 4 wide 6 high, balance stowed 6 high with 
upper 2 layers 6 wide lengthwise on bottoms, lower 
4 layers 7 wide on sides with wall row one side cross- 
wise and 6 rows lengthwise. Upper 5 layers of loading 
of stacks facing doorway B end are overriding floor 
layer boxes 1 to 4 inches towards A end. Noted visible 
floor layer boxes and some boxes in second layer are 
depressed 1 to 2 inches due to overhead weight. 















California grown lettuce. “Amigo” brand. 2 dozen size. 
Full packs with paper over face and with stapled covers. 
Heads are fairly uniform in size and well to fairly well 
formed. Leafy, some fairly well trimmed. Clean, few 
slightly soily. Good green leaf color, most with light 
marginal browning of outer wrapper leaves, few heads 
with 1 to 2 brownish discolored outer leaves. Many 
heads with redish discolored midribs and or adjacent 
leaf area of wrapper leaves on solid portion of heads. 
Mature. Generally firm, few spongy. Crisp. Butts are rust 
color. Range 0 to 8%, average 2% bacterial soft rot 
decay in early stages affecting outer leaves.” 


6. On October 13, 1961, at 4:30 p.m., the lettuce then re- 
maining in car PFE 41990 was inspected by a representative of 
the United States Department of Agriculture and certificate 
number B-22766 was issued, which read as follows: 


“Condition of car. Hatch covers: closed; Plugs: in; 
Bunkers: filled within 2 feet from top. 


“Products inspected and distinguishing marks: LET- 
TUCE, Iceberg type, in cartons printed “Amigo, Grow- 
ers Exchange, Inc., Salinas, California, 2 dozen.” Ap- 
plicant states 350 cartons remaining (See Remarks”). 
“Condition of load and containers: Car partly unloaded, 
in ends of car lengthwise and crosswise 4 to 7 rows, 6 
layers. 


“Condition of pack: Generally tight in layers. 
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“Temperature of product: Botton 44° F., top 46° F. 


“Condition: Generally fresh and crisp. Wrapper leaves: 
a good green color. No decay affecting wrapper leaves 
only. Head leaves: External defects range 1 to 2 heads 
per carton in many cartons, in most none, average 2% 
damage by Tipburn. Average 1% damage by Pink Rib. 
Internal defects range 1 to 2 heads per carton in most 
cartons, in many none, average 3% damaged by Tip- 
burn, including 1% serious damage. Total defects average 
5%. Decay ranges from 1 to 6 heads per carton in most 
cartons, in some none, average 10% Bacterial Soft Rot 
following Tipburn and affecting 1 to 3 leaves. 


“Remarks: Applicants’ records show original load con- 
sisted of 700 cartons.” 


7. Car PFE 41990 actually contained 700 cartons of lettuce 
instead of 640, as represented by complainant. After sending 
respondent the invoice mentioned in Finding of Fact No. 4, com- 
plainant was informed by the original shipper that car PFE 
41990 contained 700 cartons of lettuce and not 640. On October 
20, 1961, complainant sent to respondent a corrected invoice for 
700 cartons at $1.10 per carton, plus charges for cooling at the 
rate of 15 cents per carton, or a total price of $875. Respondent 
paid freight charges on 700 cartons. Respondent has paid com- 
plainant $660, leaving a balance due of $215. 


8. The formal complaint was filed on March 9, 1962, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence presented clearly establishes that car PFE 41990 
contained 700 cartons of lettuce rather than 640 cartons as 
originally represented by complainant to respondent. Since re- 
spondent admittedly accepted the full carload, it is liable for the 
700 cartons, plus precooling charges, at the contract rate, less 
damages, if any, sustained by reason of a breach of warranty on 
the part of complainant. The burden of proof as to such breach 
and damages rests upon respondent. Stanley Wronowski v. 
Robert N. Robson Company, Inc., 19 A.D. 484. 


At the time of sale, the shipment was in transit from Cali- 
fornia to Louisville, Kentucky. There is no dispute that com- 
plainant represented the lettuce to be clean and of good quality 
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and that the sale was on an f.o.b. basis. Section 46.41(i) and 
(k) of the regulations (7 CFR 46.41(i) and (k)) provides that 
in the sale on an f.o.b. basis of a rolling car, the commodity shall 
be in suitable shipping condition at the time of the sale, that is, 
in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without 
abnormal] deterioration at the contract destination agreed upon 
between the parties. 


Respondent contends that the lettuce was not of good quality 
when ordered diverted by complainant to respondent at Harris- 
burg, Pennsylvania, and was abnormally deteriorated on arrival 
because of internal defects. Respondent further contends that the 
shipment of more cartons than originally agreed upon caused 
cartons in the bottom layers to be depressed. In support of these 
contentions, respondent relies upon the inspections made by the 
Railway Perishable Inspection Agency and the Department. On 
the other hand, it is complainant’s contention that the suitable 
shipping condition rule does not apply here because there was a 
shift in the load and, therefore, the transportation service and 
conditions were not normal. Further, H. B. Frost, president of 
complainant, states in his affidavit submitted as a part of com- 
plainant’s statement in reply that the usual and customary time 
in transit for a carload of lettuce between Salinas, California, 
and Harrisburg, Pennsylvania, in October 1961 was seventh 
morning arrival and that the car here shipped October 4 should 
have arrived for the market of October 11, whereas it did not 
arrive until 12:30 p.m., October 11 and was placed at 2:15 p.m., 
the same day. 


Under the circumstances of the case, it would serve no useful 
purpose to determine whether the suitable shipping condition 
rule is applicable here. Even if it be assumed that this rule was 
applicable and that the lettuce was not in suitable shipping con- 
dition at the time of sale, the evidence is not sufficient to estab- 
lish damages. The general measure of damages for breach of 
warranty is the difference between the market value of the com- 
modity delivered at the time and place of delivery and the mar- 
kat value of the commodity if it had been in compliance with the 
contract at such time and place. As the party claiming damages, 
respondent had the burden of proving both values. The only evi- 
dence submitted by respondent in this connection is the statement 
of Serell S. Wagner, president of respondent, that 105 cartons 
were dumped and the amount realized, after deducting the 
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freight charges, was less than the $660 already paid to complain- 
ant. This evidence is far too sketchy to sustain respondent’s bur- 
den of proof. Furthermore, the investigator for the Department, 
who examined respondent’s records, was unable to verify the 
number of cartons in the shipment or the disposition thereof be- 
cause other shipments of lettuce were being handled at the 
same time and respondent’s sales records were not identified by 
lot numbers. 

The failure of respondent to pay to complainant $215, the bal- 
ance due on the 700 cartons of lettuce, is in violation of section 
2 of the act. Complainant should be awarded reparation in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $215, with interest thereon 
at the rate of 5 percent per annum from November 1, 1961, until 
paid. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8069) 


L. TORN & SON v. GMC FARMS. PACA Docket No. 8689. De- 
cided November 16, 1962. 


Petition for Reconsideration—Dismissal 


The order of October 24, 1962, is supported by the evidence and the law 
applicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on October 24, 1962, awarding reparation 
to complainant in the amount of $744.19. A timely petition for 
reconsideration was filed by respondent, in which it is contended 
that respondent was merely acting as an agent for the F. C. 
Bloxom Company at Seattle, Washington, that respondent was 
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only a third and innocent party, and that the order of October 
24, 1962, should be held in abeyance pending respondent’s action 
against the Bloxom Company. 


Respondent’s assigned reasons for a reconsideration of our 
order of October 24, 1962, and respondent’s statement of “facts” 
in support of its petition are without merit. The “facts” stated in 
the petition were in the record at the time the decision and order 
of October 24, 1962, was issued, and were considered along with 
all of the evidence in the file. Respondent admitted in its answer 
to the complaint filed herein that respondent purchased the car- 
load of watermelons from complainant, so there is no question 
that a contract of purchase and sale was entered into by and be- 
tween complainant and respondent. If respondent was acting as 
agent for the F. C. Bloxom Company, the fact remains that re- 
spondent entered into the contract with complainant in its own 
name, and, therefore, was and is the appropriate respondent in 
this proceeding. Whatever claim respondent may have against the 
F. C. Bloxom Company, if any, is an entirely separate matter 
from this proceeding and has no bearing on the issues that were 
presented for our determination in this case. 


It is our opinion that the order of October 24, 1962, is sup- 
ported by the evidence and the law applicable thereto. Accord- 
ingly, respondent’s petition for reconsideration is dismissed 
without prior service upon complainant. The reparation awarded 
in the order of October 24, 1962, shall be paid within 30 days 
from the date of this order. 


The facts shall be published. 


Copies of this order shall be served upon the parties. 


No. 8070) 


In re HARVEY LOUIS PRICEMAN, d/b/a HARVEY PRICEMAN,. PACA 
Docket No. 8855. Decided November 20, 1962. 


Repeated and Flagrant Violations—Revocation 
of License—Consent Order 


Respondent admitted the allegations of the complaint and consented to an 
order revoking his license under the act. 


Mr. James V. Wright, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a eé seq.), 
. instituted by a complaint filed on October 17, 1962, by the Dt- 
rector, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the complaint that respondent repeatedly and flagrantly violated 
section 2 of the act by failing to make payment for 32 lots of 
perishable agricultural commodities purchased in interstate com- 
merce, and that he violated section 9 of the act and the regula- 
tions issued thereunder by failing to keep accounts and records 
which fully and correctly disclosed all transactions involved in 
his business. Revocation of respondent’s license was requested. 


Respondent filed an answer on October 30, 1962, admitting the 
allegations of the complaint, waiving oral hearing and agreeing 
and consenting to the issuance of an order providing for the 
revocation of his license and to the publication of the facts and 
circumstances relating thereto. 


FINDINGS OF FACT 


1. Respondent is an individual, Harvey Louis Priceman, do- 
ing business as Harvey Priceman, whose address is 70 Public 
Market, Rochester 9, New York. 


2. Pursuant to the licensing provisions of the act, license No. 
189084 was issued to respondent on October 26, 1960, and was 
last renewed in 1961. 


3. During the period May 17, 1962, to August 9, 1962, re- 
spondent bought 32 lots of perishable agricultural commodities, 
having agreed purchase prices totaling $28,974.04, in interstate 
commerce from 15 shippers and failed to make payment for these 
lots. 


4. During the period from May 17, 1962, to August 9, 1962, 
respondent failed to keep such accounts, records, and memo- 
randa which fully and correctly disclosed all transactions in- 
volved in his business in that he (1) did not keep a receiving 
record book of all produce received; (2) did not issue sales 
tickets for cash sales; (3) did not assign lot numbers to produce 
received for sale on consignment or for the account of another, 
nor to purchased shipments of similar produce on hand at the 
same time; and (4) did not maintain records or secure adequate 
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evidence to support alleged shrinkage losses and reconditioning 
and repackaging costs. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
respondent repeatedly and flagrantly violated section 2 of the act 
(7 U.S.C. 499b) and violated section 9 of the act (7 U.S.C. 499i) 
and sections 46.18, 46.14, 46.17, 46.18, 46.19, 46.21, and 46.22 of 
the regulations (7 CFR 46.13, 46.14, 46.17, 46.18, 46.19, 46.21, 
and 46.22). 

Respondent filed an answer in which he admitted the allega- 
tions of the complaint, waived oral hearing and consented to the 
revocation of his license and to the publication of the facts and 
circumstances relating thereto. Complainant has recommended 
that such an order be issued. Accordingly, pursuant to section 
47.26(b) of the rules of practice (7 CFR 47.26(b)), such order 
should be issued. 


ORDER 


Effective on the 11th day after service hereof upon respondent, 
any license held by him under the act is revoked. 


The facts and circumstances shall be published. 
Copies of this order shall be served upon the parties. 


(No. 8071) 


BUFFALO FRUIT CO. V. MUNSON PRODUCE Co., INC. PACA Docket 
No. 8700. Decided November 28, 1962. 


Acceptance—Liability 


Respondent accepted the shipment and, since there is no evidence of a breach 
of the contract on the part of complainant, respondent is liable for the 
contract price. 

Friscia & Martino, of Tampa, Florida, for complainant. Respondent pro se. 
Mr. William W. Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed October 24, 1961. Complainant 
seeks to recover from respondent the sum of $1,057.06, which is 
alleged to be the total purchase price of two truckloads of water- 
melons sold to respondent on or about June 30, 1961, and July 
5, 1961. 


A copy of the Department’s report of investigation was served 
upon complainant February 3, 1962. A copy of the report of 
investigation and a copy of the formal complaint were served 
upon respondent on February 5, 1962. Respondent filed an an- 
swer to the formal complaint on February 12, 1962. 


Respondent, in its answer, admits that it purchased the two 
truckloads of watermelons from complainant for shipment to 
Kalamazoo, Michigan, and Elroy, Wisconsin. However, respond- 
ent alleges that the watermelons were not good quality melons as 
represented by complainant. 


An oral hearing was held at Tampa, Florida, on October 16, 
1962. Complainant was present at the hearing and he and one 
additional witness testified on his behalf. Respondent was not 
represented at the hearing and no evidence was offered on its 
behalf. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry Kellum, doing busi- 
ness as Buffalo Fruit Co., whose address is 1602 E. Buffalo Ave- 
nue, Tampa 10, Florida. 


2. Respondent, Munson Produce Co., Inc., is a corporation 
whose address is P.O. Box 11365, Tampa 10, Florida. At the time 
of the transactions involved in this proceeding, respondent was 
licensed under the act. 


38. On or about June 30, 1961, and July 5, 1961, in the course 
of interstate commerce, complainant sold to respondent two 
truckloads of watermelons for a total price of $1,057.06, for 
shipment to Pennsylvania and Michigan. 


4. Complainant delivered to and respondent accepted the two 
truckloads of watermelons at Tampa, Florida. Respondent sub- 
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sequently shipped one truckload of the watermelons to Kalama- 
zoo, Michigan, and the other truckload to Elroy, Wisconsin. 
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'eq.). 5. Respondent has made no payment to complainant on ac- 

— count of the two truckloads of watermelons. 

ater- 6. The formal complaint was filed on October 24, 1961, which 

July | was within 9 months after accrual of the causes of action herein. 

CONCLUSIONS 

rved 

t of The sale of the two truckloads of watermelons as alleged in 

rved the complaint is established by the uncontroverted testimony of 

hte Harry Kellum and by the exhibits which were received in evi- 
dence at the hearing. In its answer respondent admitted the 
purchases. Kellum’s testimony and the exhibits also establish 

two that the two truckloads of watermelons were delivered to re- 

t to spondent and accepted by it without objection as to their condi- 

ond- tion or quality. Although respondent alleges that the water- 

S as melons were not of the quality represented by complainant af 





the time of their acceptance by respondent in Tampa, Florida, 
on June 30, 1961, and July 5, 1961, there is no evidence that such 




















16, 

one was the case. 

not We conclude that respondent’s failure to pay for the two 

its truckloads of watermelons is in violation of section 2 of the act. 
Reparation should be awarded to complainant in the amount of 
$1,057.06, with interest. 

usi- ORDER 

Ve Within 30 days from the date of this order, respondent shal 
pay complainant, as reparation, $1,057.06, with interest thereon 

jon at the rate of 5 percent per annum from August 1, 1961, until 

‘me paid. 

vas The facts and circumstances shall be published. 






Copies hereof shall be served upon the parties. 
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(No. 8072) 


HYMAN RICHER V. METROPOLITAN FARM PRODUCE CoO., INC. 
PACA Docket No. 8731. Decided November 28, 1962. 


Purchase Price—Acceptance—Liability 


The evidence supports respondent’s version as to the contract price. Re- 
spondent accepted the shipment and is liable to complainant for the 
purchase price less freight and damages resulting from complainant’s 
failure to deliver 200 melons in merchantable condition. 


Mr. Howard Shakin, of Brooklyn, New York, for complainant. Respondent 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 12, 1962, complainant seeks 
to recover reparation from respondent in the amount of $461.44, 
alleged to be the unpaid purchase price of a truckload of water- 
melons sold and delivered to respondent in May 1961. 


A copy of the formal complaint was served upon respondent 
on April 2, 1962, Respondent failed to file an answer within the 
allotted time and on May 8, 1962, the file was referred to the 
Hearing Clerk as a default case. On May 10, 1962, respondent, 
by long distance telephone, made an informal motion to reopen 
the case to permit the filing of an answer. As a basis for such 
motion, respondent stated that within a day or so after receiv- 
ing a copy of the formal complaint, respondent requested the 
Department to grant an extension of time to file an answer, and 
further stated that respondent was still awaiting a reply to that 
request when it was notified that respondent was in default. 


After notice to complainant, and following receipt of complain- 
ant’s agreement to the reopening of the case, respondent’s mo- 
tion to reopen was granted on June 8, 1962, and respondent’s 
verified answer was accepted and served upon complainant. In 
its answer, respondent, in effect, denied all liability to complain- 
ant and alleges that respondent sustained damages in the amount 
of $230 as a result of complainant’s failure to deliver a load 
of good watermelons. Subsequently, respondent reduced the 
amount of its counterclaim to $172.50. 
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The amount involved in this proceeding is less than $500 and 
the issues are, therefore, determined in accordance with the 
shortened method of procedure provided for in section 47.20 
of the rules of practice. Pursuant to such procedure, complainant 
requested that its complaint and attached exhibits be considered 
as its opening statement. Respondent filed an answering state- 
ment. No statement in reply was filed by complainant. 


FINDINGS OF FACT 


1. Complainant is an individual, Hyman Richer, whose address 
is 48 Brooklyn Terminal Market, Brooklyn, New York. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent, Metropolitan Farm Produce Co., Inc., is a cor- 
poration whose address is 83 Ellery Avenue, Irvington, New 
Jersey. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about May 24, 1961, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckload of Charleston Gray watermelons, weighing 32,960 
pounds, at $2.75 per 100 pounds, delivered Irvington, New 
Jersey, or for a delivered price of $906.40. 


4. The contract was negotiated by Jesse L. Hinote, Chappel 
Street Farmers Market, Newark, New Jersey, who acted in the 
transaction as agent for complainant. 


5. At the time of sale, the watermelons were at Scotty’s 
Truckstop, Newark, New Jersey, having been shipped to that 
point by complainant on May 19, 1961, from Arcadia, Florida. 
The watermelons were delivered to respondent’s place of business 
at Irvington, New Jersey, on May 24, 1961. 


6. Upon delivery of the watermelons, respondent began to un- 
load them and found numerous rotten and decayed melons in 
the load. Respondent tried several times to call complainant by 
telephone at Arcadia, Florida, and also tried to reach complain- 
ant at his place of business in Brookiyn, New York, each time 
without success. The truck driver insisted upon having the load 
removed from his truck, so respondent completed the unloading 
and paid the freight charges of $527.36. Respondent has not 
paid complainant the balance of the contract price. 
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7. An informal complaint was filed on June 16, 1961, which 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Complainant states in an affidavit attached to the complaint 
that on May 18, 1961, he was in Arcadia, Florida, at which 
location and immediate surrounding areas he was engaged in 
growing watermelons; that on May 19, 1961, he shipped a 
trailer load of Charleston Gray watermelons to Jesse L. Hinote 
at the Chappel Street Farmers Market, Newark, New Jersey; 
that the driver of the truck left the load of melons at Scotty’s 
Truckstop, Newark, New Jersey, on May 238, 1961; that on May 
24, 1961, complainant received a phone call from Hinote who 
stated that respondent’s President, Mr. Salimbeno, was interested 
in purchasing the load of melons and that Hinote had informed 
Salimbeno the price was 314¢ per pound, delivered, but that 
Salimbeno was offering only 3¢ per pound, delivered; and that 
complainant authorized Hinote to sell the load to Salimbeno at 
3¢ per pound if that was the best price he could get. Complain- 
ant further stated in his affidavit that the load contained 1,430 
watermelons, averaging 23 pounds each, for a total of 32,960 
pounds, and that the melons were sold to respondent at $3 per 
hundred (or 3¢ per lb.), for a total delivered price of $988.80. 


Respondent admits the purchase of the truckload of water- 
melons, but denies that the price was $3 per hundred pounds (or 
3¢ per lb.), and contends that he bought the watermelons 
through negotiations with Jesse L. Hinote for $2.75 per hundred 
pounds, delivered to respondent’s place of business at Irvington, 
New Jersey. Since complainant has submitted no proof [such as 
an invoice, a memorandum of sale, or a sworn statement by 
complainant’s agent, Jesse L. Hinote], we conclude that com- 
plainant has failed to sustain the burden of proving that the 
price was $3 per hundred pounds. Since respondent admits ob- 
ligating itself at a price of $2.75, we conclude that respondent 
purchased the watermelons for $2.75 per hundred pounds. While 
respondent contends that the load consisted of 1,415 melons, 
instead of 1,430 as claimed by complainant, the only evidence 
as to weight is that they weighed 32,960 pounds. On the basis 
of this weight, the contract price was $960.40, delivered. 


By accepting the watermelons respondent became liable to 
complainant for the purchase price, less any damages respondent 
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can prove it sustained as a result of a breach of the contract 
on the part of complainant. Under the delivered sale contract, 
complainant was required to deliver watermelons that were in 
merchantable condition. Respondent has submitted evidence to 
establish that the truck contained 288 melons that were rotten 
and decayed. The truck driver signed a manifest containing this 
statement as to the number of watermelons and also the condi- 
tion of the melons. Respondent also submitted an affidavit by 
Charles Ciraolo, who stated that he saw the watermelons on the 
day of arrival and on the following day, and that he could 
affirmatively state that the defective watermelons were rotten 
and decayed. Under the merchantability warranty respondent 
was not entitled to receive melons which were entirely free from 
defects, but 288 bad melons out of the load in question was in 
our opinion excessive. 


Respondent is entitled to deduct as its damages resulting from 
complainant’s failure to deliver a truckload of watermelons in 
merchantable condition the value of 200 melons, or $126.50. To 
summarize, the contract price was $906.40, from which we de- 
duct $527.36 freight paid by respondent and $126.50 as damages, 
leaving $252.54 due complainant. Respondent’s failure to pay 
complainant the latter amount is a violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$252.54, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $252.54, with 
interest thereon at the rate of 5 percent per annum from July 
1, 1961, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8073) 


PACA Docket No. 8690. Dismissed November 5, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8074) 


PACA Docket No. 8316. Dismissed November 7, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8075) 


PACA Docket No. 7968. Dismissed November 16, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8076) 


PACA Docket No. 8755. Dismissed November 23, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8077) 


PACA Docket No. 8691. Dismissed November 29, 1962, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 8078) 
M. ROTH AND SONS, INC. v. DIAMOND WHOLESALE PRODUCE. 


PACA Docket No. 8860. Reparation of $400 with 5 nercent 
interest from June 1, 1962, awarded complainant against re- 
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spondent in order issued November 6, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8079) 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. CARL E. MOR- 
PHIS. PACA Docket No. 8864. Reparation of $561 with 5 per- 
cent interest from April 1, 1962, awarded complainant against 
respondent in order issued November 28, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8080) 


MENDELSON-ZELLER Co., INC. v. HARVEY PRICEMAN. PACA 
Docket No. 8867. Reparation of $1,673 with 5 percent interest 
from September 1, 1962, awarded complainant against re- 
spondent in order issued November 28, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8081) 


F. M. PATRICK v. HARVEY PRICEMAN. PACA Docket No. 8870. 
Reparation of $1,215.47 with 5 percent interest from August 1, 
1962, awarded complainant against respondent in order issued 
November 28, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 8082) 


SIMMONS & MOUNT, INC. v. HARVEY PRICEMAN. PACA Docket 
No. 8869. Reparation of $760 with 5 percent interest from 
September 1, 1962, awarded complainant against respondent 
in order issued November 28, 1962, by Thomas J. Flavin, Ju- 
dicial Officer. 


(No. 8083) 


ANGELACOS BROTHERS v. CONSOLIDATED GROWERS & SHIPPERS. 
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PACA Docket No. 8874. Reparation of $87.87 with 5 percent 
interest from December 1, 1961, awarded complainant against 
respondent in order issued November 29, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8084) 


JOE BELSON v. THE KAUFMAN-BROWN POTATO COMPANY. PACA 
Docket No. 8871. Reparation of $13,286.75 with 5 percent in- 
terest from July 1, 1962, awarded complainant against re- 
spondent in order issued November 29, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8085) 


HARPER & BOWERS, INC. v. HARVEY PRICEMAN. PACA Docket No. 
8875. Reparation of $701.23 with 5 percent interest from Au- 


gust 1, 1962, awarded complainant against respondent in order 
issued November 29, 1962, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 8086) 


LEE BROS. VINE-RIPE TOMATOES v. W. BAHAKEL. PACA Docket 
No. 8868. Reparation of $260.75 with 5 percent interest from 
May 1, 1962, awarded complainant against respondent in 
order issued November 29, 1962, by THomas J. Flavin, Judiciat 
Officer. 


(No. 8087) 


SOUTH DADE TOMATO PACKERS, INC. v. NEW HAVEN TOMATO Co. 
PACA Docket No. 8876. Reparation of $1,742 with 5 percent 
interest from January 1, 1962, awarded complainant against 
respondent in order issued November 29, 1962, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 8088) 


HENRY BROCH & Co. v. SMITH CANNING COMPANY. PACA 
Docket No. 8866. Reparation of $1,266.14 with 5 percent in- 
terest from January 1, 1962, awarded complainant against 
respondent in order issued November 30, 1962, by Thomas v. 
Flavin, Judicial Officer. 





